
Even in cases when there is no physical or emotional suffering, torture can also involve the 
employment of techniques meant to destroy the victim's identity or impair their physical or 
mental abilities. The UN Convention Against Torture (UNCAT) defines torture more narrowly 
than the IACPPT because it uses the term "any other purpose" instead of "such purposes as," 
and it does not stipulate that the pain or suffering must be "severe."

Objective elements such as the length of the suffering inflicted, the technique employed, the 
goal, the sociopolitical setting, and the arbitrary restriction of liberty are taken into 
consideration by the Commission and Court when evaluating whether an act constitutes torture. 
They also take into account subjective elements including the victim's fragility, age, and 
gender.41

The Inter-American Commission has made the protection of women's human rights a priority in 
order to promote gender equality. It has established the Rapporteurship on the Rights of Women 
and affirmed that women have the right to live free from discrimination and violence, which is 
central to the Inter-American human rights framework.42 However, in recent years, the 
Commission has expressed concern about various forms of violence against women, including 
sexual assault, cruel treatment, and psychological and physical torture, particularly in contexts 
of armed conflict43 and political unrest.44 In cases where women are sexually assaulted by state 
actors, such as members of the armed forces, the Commission considers rape to be a serious 
violation of women’s personal integrity and dignity. 

The Inter-American Court of Human Rights has made significant progress in addressing 
institutional violence against women. In the Castro Castro Prison case, the Court emphasized 
the violence experienced by female political prisoners in Peru as a reflection of the historical 
discrimination faced by women.45 In a different case, the court cited international human rights 
jurisprudence and the definition of violence in the Belem do Para Convention to establish that 
sexual violence is a "paradigmatic form of violence against women."46  This type of violence has 
repercussions beyond the individual victim and constitutes a violation of their right to privacy, 

including the right to develop intimate relationships.47 According to Abi-Mershed, the 
convention establishes new normative standards specifically responsive to gender-based 
violence.48 Despite these advances, the Commission and the Court continue to face challenges 
in ensuring the fulfillment of the promise of gender equality and a life free from violence for 
women under the Inter-American System.

European System

The European Convention on Human Rights (ECHR) explicitly prohibits torture and other 
forms of ill-treatment under Article 3, which simply states, “No one shall be subjected to torture 
or inhuman or degrading treatment or punishment.” However, the article does not define 
"torture." The concept of torture has evolved through the European Court of Human Rights 
(ECHR) and the European Commission's jurisprudence on a case-by-case basis.

The European Commission of Human Rights definitively defines "degrading treatment" as any 
form of treatment or punishment that grossly humiliates the victim in front of others or forces 
the detainee to act against their will or conscience.49 In Ireland v. United Kingdom50, the Court 
addressed the "five techniques" used during interrogations that caused severe physical and 
emotional distress, resulting in psychiatric disorders.51 Although this treatment was deemed 
inhumane, it did not meet the standard of severity required to be considered torture.

Article 15 of the ECHR stipulates that nations cannot deviate from their commitments under 
Article 3, even during times of war or national emergency, underscoring the absolute character 
of the prohibition on torture.52  In Aydin v. Turkey53, the Court applied the elements of torture as 
outlined in Ireland v. United Kingdom to a rape case. Turkish police detained a young woman 
suspected of being involved with the Kurdistan Workers' Party (PKK), blindfolded her, beat her, 
sprayed her with high-pressure cold water, and raped her. The victim's fragility and the 
long-lasting psychological harm inflicted led the Court to conclude that the rape of a detainee 
by a state official constituted an extremely heinous and disgusting form of ill-treatment. The 
accumulation of physical and psychological violence, particularly the brutal act of rape, was 
considered to be torture, violating Article 3.54 Similarly, in Akkoc v. Turkey55, the ECHR 

determined that the applicant's treatment, which included electric shocks, physical and sexual 
abuse, and intimidation, resulted in significant psychological injury and constituted torture.

The European Court of Human Rights has established a definitive meaning of human dignity, 
respect, and moral integrity through its jurisprudence on Articles 3 and 8 of the European 
Convention on Human Rights. Article 8 addresses the protection of private and family life.

There is some overlap between these articles. In Costello-Roberts v. United Kingdom,56  a 
seven-year-old student at a private boarding school was subjected to corporal punishment by the 
headmaster. The Court found that, in the particular circumstances, the punishment did not 
violate Article 8 and was not harsh enough to violate Article 3. The Court did not, however, rule 
out the idea that abusing a child by hitting them without their parents' permission may 
compromise their moral and physical integrity and so be a breach of Article 8. Feldman makes 
the argument that the preservation of children's moral integrity and dignity is a necessary 
condition for the legitimacy of corporal punishment.57 

The Court affirmed the right to moral and physical integrity guaranteed by Article 8 in X and Y 
v. Netherlands.58 One of the candidates in this instance, a female over 16 with mental 
disabilities, was sexually assaulted. It was not possible for the girl's guardian to submit a 
criminal complaint on her behalf because Dutch law did not allow for criminal proceedings in 
such circumstances. Court did not feel the need to consider the issue under article 3, it did 
determine that the inability to pursue criminal charges for the rape which violated article 8.59  

Defining Torture

The Declaration against Torture introduced the first international definition of torture. 
According to Article 1, torture is defined as:

“any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted 
by or at the instigation of a public official on a person for purposes such as obtaining 
information or a confession, punishing for an act committed or suspected, or intimidating the 
individual or others. It excludes pain or suffering that results solely from, or is inherent in, 
lawful sanctions in line with the Standard Minimum Rules for the Treatment of Prisoners.”

Furthermore, Article 3 of the Declaration against Torture prohibits justifying torture or inhuman 

treatment under any exceptional circumstances, including political instability or public 
emergencies. The Torture Convention builds on the Declaration against Torture by providing a 
broader definition of torture. It describes torture as:

“any act that intentionally inflicts severe physical or mental pain or suffering on a person, for 
purposes such as obtaining information, punishment for an act committed, intimidation, or for 
reasons based on discrimination, when inflicted by or with the consent or acquiescence of a 
public official or someone acting in an official capacity. Lawful sanctions, however, are not 
considered torture.”60 

The Convention introduces several modifications compared to the Declaration against Torture. 
For example: the declaration limits torture to acts by or instigated by public officials, while the 
convention expands this to acts committed "with the consent or acquiescence" of a public 
official or someone acting in an official role. The European Commission of Human Rights 
(ECHR), in the Greek Case61, noted that torture is an "aggravated form of inhuman treatment." 
This notion was echoed in the Declaration against Torture, but not in the Torture Convention, 
which only refers to "severe pain and suffering." The Rome Statute of the International Criminal 
Court defines torture as “the intentional infliction of severe pain or suffering, whether physical 
or mental, on a person under the control of the accused, excluding lawful sanctions.”62 

Elements of Torture

According to the International Criminal Tribunal for the Former Yugoslavia (ICTY), the key 
elements of torture are now generally accepted63. 

These include:
Deliberate infliction of injury  

The Torture Convention requires that acts of torture are committed for specific purposes, such as 
obtaining information, punishment, intimidation, or discrimination.64 Torture, under the Torture 

Convention, must be inflicted deliberately. Unintentional neglect by authorities does not qualify. 
Both the ICTY and the ECHR uphold the need for intent.65  The ECHR has also shifted the 
burden of proof onto the government, as seen in Selmouni v. France66, where the court concluded 
that if a person in police custody is injured upon release, the state must explain the injuries.67 
Similarly, the Inter-American Convention to Prevent and Punish Torture, as interpreted by the 
Inter-American Court of Human Rights (IACHR) in Morales v. Guatemala68, examines the 
circumstances to infer intent, rather than relying solely on the perpetrator's true intent.

The Rome Statute, however, does not require a specific purpose for torture to qualify as a crime 
against humanity but emphasizes that the victim must be under the control of the perpetrator. 
The ICTY has consistently required this purposive element, especially in cases linking rape to 
torture, as seen in Prosecutor v. Delalic69, where the purposes listed in the Torture Convention 
were considered representative.  In the case of Prosecutor v Furundzija70, the trial chamber 
upheld the list of purposes outlined in the Torture Convention, but further emphasized that 
"humiliating the victim" should also be considered among the possible purposes of torture.71  
This conclusion was based on the overarching principle of international humanitarian law, 
which aims to protect human dignity.

In regional human rights protection, the European Court of Human Rights (ECHR) has 
consistently adhered to the Torture Convention’s definition. In The Greek Case (1969), the 
ECHR defined torture as inhuman treatment with a specific purpose, such as obtaining 
information, confessions, or inflicting punishment.72 In more recent cases like Egmez v. 
Cyprus73 and Denizci v. Cyprus74, the ECHR concluded that, although officials subjected 
victims to varying degrees of intentional ill-treatment, the acts did not amount to torture as the 
victims were unable to prove that the officers’ intent was to extract a confession.75 Similarly, 

Article 2 of the Inter-American Convention also highlights the purposive element of torture.76 

The purposive element has been particularly relevant in cases of rape. For example, in Mejia v 
Peru77, the court determined that rape by a state official constitutes torture when its purpose is 
to punish or intimidate the victim.

Public Official as Actor

 In order to establish an act of torture under the Torture Convention, it must be shown that the 
act was “inflicted by or at the instigation of or with the consent or acquiescence of a public 
official or other person acting in an official capacity.” Consequently, even severe abuses will not 
be classified as torture under the Torture Convention unless there is state involvement.78 This 
approach is based on the premise that when a private individual commits acts of torture without 
the involvement of state authorities, the domestic legal system traditionally handles the 
prosecution and punishment of the perpetrator.79 

However, the Human Rights Committee has interpreted the protection offered by Article 7 of 
the International Covenant on Civil and Political Rights (ICCPR) more broadly, stating that it is 
not limited to acts committed or instigated by public officials. The Committee has emphasized 
that states are responsible for acts of torture committed by private parties when they fail to take 
effective measures to prevent or address such abuse.80 The UN Special Rapporteur on Torture 
has similarly affirmed that the state action requirement is satisfied when public officials are 
“unwilling to provide effective protection from ill-treatment,” which includes ill-treatment 
carried out by non-state actors.81 

The Committee Against Torture (CAT) has highlighted numerous specific instances of torture 
experienced by women, particularly expressing concern over sexual violence and assault 
against female detainees and prisoners by law enforcement personnel. In 2008, the CAT 
indicated that, in cases involving non-state actors, its work was guided by the "due diligence" 
standard rather than the traditional analysis of the elements of torture.

In its General Comment No. 2, the CAT clarified that when state authorities, or others acting in 
an official capacity or under the color of law, are aware or have reasonable grounds to believe 
that acts of torture or ill-treatment are being perpetrated by non-state officials or private actors, 
and they fail to take appropriate measures to prevent, investigate, prosecute, and punish those 
responsible, the state bears responsibility under the Convention. In such cases, state officials 
may be considered as authors, accomplices, or otherwise responsible for consenting to or 
acquiescing in these impermissible acts. The Committee further noted that when a state fails to 
exercise due diligence in stopping, sanctioning, and providing remedies for victims of torture, 
it enables non-state actors to commit such acts with impunity, thus rendering the state’s 
indifference or inaction a form of encouragement or de facto permission.

The European Court of Human Rights (ECHR) adopted this broader understanding of the state 
action requirement in Z and Others v. United Kingdom82, where the court held the government 
accountable for inhuman and degrading treatment inflicted upon four children by their parents. 
The court ruled that, beyond the requirement of state involvement articulated in the Torture 
Convention, states must take measures to ensure that individuals within their jurisdiction are 
protected from torture or ill-treatment, even when the harm is inflicted by private individuals.

The Committee Against Torture, which monitors state compliance with the Torture Convention, 
has also somewhat relaxed the state action requirement, particularly in cases involving states 
with ineffective governments. In Elmi v. Australia83, for example, a Somali citizen challenged 
Australia's decision to deport him to Somalia.84 The Committee, noting the lack of effective 
government or legitimate state actors in Somalia, held that severe ill-treatment by groups that 
had established “quasi-governmental institutions” and were exercising prerogatives comparable 
to those of legitimate governments constituted torture.85 

Under the Geneva Conventions, criminal responsibility for acts of torture and inhuman 
treatment is determined by the status of the perpetrator, and Article 11 of Additional Protocol I 
prohibits torture under all circumstances, whether committed by military personnel or 
civilians.86  However, the Rome Statute of the International Criminal Court emphasizes the 
"rrelevance of official capacity," stating that the statute applies "equally to all persons without 
any distinction based on official capacity."

In contrast, the International Criminal Tribunal for the Former Yugoslavia (ICTY) has shown 
some inconsistency regarding the requirement of state action in torture convictions. In 
Prosecutor v. Delalić87  and Prosecutor v. Furundžija88, both the trial and appeals chambers 
equired the involvement of a public official. However, in Prosecutor v. Kunarac89, the Appeals 
Chamber held that the involvement of a public official is not a requirement under customary 
international law for establishing individual criminal responsibility for torture outside the 
framework of the Torture Convention.90 

Severe Pain 

The concept of "severe pain or suffering" under the Convention Against Torture refers to the 
infliction of intense physical or mental distress on a person, excluding pain or suffering that 
arises naturally from lawful sanctions. The Convention itself is recognized as reflective of 
customary international law.91 Under this framework, physical torture may encompass acts 
causing pain or suffering that is less severe than “extreme pain or suffering” or 
“pain...equivalent in intensity to the pain associated with serious physical injury, such as organ 
failure, impairment of bodily function, or even death.” However, the Convention does not 
explicitly define the term "severe."

Given this lack of clarity, international courts have broadly interpreted the term "severe" in the 
context of torture. It has been observed that determining the threshold for inhuman treatment 
qualifying as torture is “virtually impossible.”92  Nevertheless, in Prosecutor v. Brđanin93, the 
International Criminal Tribunal for the former Yugoslavia (ICTY) examined the level of 
suffering or pain required to meet the threshold of torture. The tribunal assessed not only 
objective factors such as the "nature, purpose, and consistency of the acts committed," but also 
subjective elements, including the victim's "physical or mental condition, the effect of the 
treatment, the victim’s age, sex, state of health, and position of inferiority."94 

In the same case, the trial chamber emphasized that a permanent injury is not required to 
establish torture. Further, in another case, the ICTY considered the “specific social, cultural, and 
religious background of the victims,” noting that suffering could be exacerbated by certain 
social and cultural conditions.95 

It is important to recognize that purely mental torture also falls within the definition of torture. 
The threat of torture, in particular, can constitute psychological torture if it reaches the requisite 
level of severity.96 The court noted that the threat or real danger of subjecting a person to 
physical harm can, under certain circumstances, cause such moral anguish that it amounts to 
"psychological torture."97 

Torture in Custody with Reference to Women’s Experiences

When we think of torture, the image that often comes to mind is that of a male detainee in a 
police cell subjected to electric shocks, repeated beatings, stress positions, mock executions, or 
similar practices. However, women can also be tortured in their homes, as well as in police or 
other official custody, and are regularly subjected to torture during conflicts as part of the 
strategies employed by belligerent parties. Gender-based violence against women has been a 
widespread practice during wars, taking many forms, including rape, forced sexual intercourse 
or other sexual acts with family members98, forced impregnation99, forced pregnancy100, sexual 
humiliation101, sexual mutilation and medical experimentation on women's sexual and 
reproductive organs102, forced abortion103, forced sterilization104, forced prostitution105, being 
compelled to exchange sexual favors for essential items, being compelled to exchange sexual 
favors for the return of children106, trafficking in women, pornography107, and forced 
cohabitation or marriages108. Additionally, Amnesty International, the United Nations 
Committee Against Torture109, and other governmental and non-governmental organizations 

have found that custodial sexual misconduct against women is extensive. For example, 
Amnesty International has documented the use of rape, acts of sexual humiliation, and threats 
of harm to women's reproductive systems as methods of torture in detention centers 
worldwide.110 

In 1995, the Fourth United Nations World Conference on Women highlighted the vulnerability 
of women to violence from public officials (including police, prison officials, and security 
forces) in both conflict and non-conflict situations.111 Women in custody may face the same or 
similar abuses as men, but are particularly at risk of rape and other forms of sexual torture and 
humiliation. To punish them for their activities or to weaken their resistance, threats of rape, 
actual rape, and sexual humiliation are often used to elicit information or a confession during 
interrogation. The UN Special Rapporteur on Torture has noted that custodial violence against 
women very often includes rape and other forms of sexual violence, such as threats of rape, 
inappropriate touching, "virginity testing," being stripped naked, invasive body searches, and 
insults and humiliations of a sexual nature.112

During war, the sexual violation of enemy women is often seen as a means of satisfying the 
conquerors.113 Women's bodies frequently become battlegrounds in men's wars, where they are 
maimed, sexually mutilated, enslaved, and repeatedly raped as part of the warring parties' 
strategy to break the will of the civilian population.114  Kaminsky notes that in the experience of 
arrest and internment in prison, power is stripped from the victim and transferred to the 
interrogators.115 The victim becomes entirely dependent on the interrogators for basic 
necessities like food, clothing, and shelter. The torturers exercise control over every aspect of 
the victim's life, including sleep, movement, speech, and even life and death.

Torture leaves victims with deep psychological trauma and physical injuries, with women often 
suffering more acutely than men in such situations. For instance, during apartheid in South 
Africa, pregnant women were subjected to electric shocks; medical care was withheld, leading 
to miscarriages; invasive body searches and vaginal examinations were carried out; and women 

were raped, forced to have intercourse with other prisoners, and subjected to foreign objects, 
including rats, being inserted into their vaginas. In some cases, women's fallopian tubes were 
flooded with water, sometimes permanently damaging their ability to bear children.116

Ana Guadalupe Martinez, a political activist, was arrested and imprisoned by the Salvadoran 
army in 1976 during the El Salvador liberation. In her writings as a political prisoner, she 
describes how she was tortured in the Secret National Guard Prison. She spent months without 
clothes, which left her feeling disempowered, unprotected, and more vulnerable to abuse. She 
also describes physical torture, including being beaten with fists, boots, wooden paddles, whips, 
and chairs, with electrical shocks being the worst.117 Probes were placed on various parts of her 
body, including her vagina, water was splashed on her, and she was electrocuted.118 

Feminist critique on international law regarding gender-based violence and torture

According to Alice Edwards, the adoption of the law prohibiting torture indicates a 'gendered' 
perspective, emphasizing men's experiences over women's.119  Feminist critics, particularly of 
the Torture Convention, argue that the definition of torture stresses "severe pain and suffering" 
done by public officials or anybody acting in an official capacity. Feminists contend that this 
focus ignores the fact that women are more likely to encounter abuse at the hands of private 
individuals, leaving such crimes largely outside the purview of international law.

In this perspective, women are typically shown as the wives, mothers, or daughters of male 
victims, rather than as autonomous torture victims. Rhonda Copelon criticized this privatized 
conception, stating that "when stripped of privatization, sexism, and sentimentality, private 
gender-based violence is no less grave than other forms of inhumane and subordinating official 
violence”.120 According to Catharine MacKinnon, the fact that torture is used on both men and 
women distinguishes it from other forms of domestic or sexual abuse.121  She calls this a "double 
standard," arguing that whereas domestic or sexual abuse is largely ignored because it is viewed 
as a "women's problem," torture draws international attention since it affects both men and 
women.122  The vulnerability of women to sexual abuse has long been overlooked within the UN 

framework, reflecting women's subordinate place in society and within the international 
community. Sexual violence is frequently portrayed as an assault on personal dignity, rather as 
a violation of fundamental human rights. 

However, MacKinnon contends that torture and sexual assault serve similar purposes—control, 
intimidation, and elimination—and finds little difference between the two. She acknowledges 
the need to establish a state connection to prove torture and argues that the state cannot be 
immune to crimes against women. She believes rape and sexual violence are indications of 
systemic power structures, with the state either allowing or participating in these abuses.

Byrnes observes that, even within these established frameworks, international legal laws 
frequently fail to accurately reflect the scope of abuses suffered by women in public places.123 
She also underlines the significance of tackling these inequities using a more intersectional 
approach that takes into account the various forms of discrimination that women encounter. 

Regarding women’s autonomy, dignity, and bodily integrity, feminist legal theory emphasizes 
that consent is a critical concept in law, serving as an expression of self-determination.124  
Consent ensures that individuals maintain control over their bodies and sexual capacities, 
safeguarding their autonomy. In cases of sexual assault, the issue of consent is crucial in 
protecting bodily integrity.125 However, in situations like rape, there is no need to question 
consent, as it is evident that the woman did not have the freedom to make an autonomous choice 
about her body. 

In the Furundzija126 case, the International Criminal Tribunal for the former Yugoslavia (ICTY) 
highlighted the importance of upholding human dignity regardless of gender. The definitions of 
rape and forced pregnancy are based on principles of bodily integrity and human dignity, 
emphasizing that individuals should be treated as autonomous agents. The ability to control who 
can touch one’s body and how is fundamental to both human dignity and autonomy.127  In this 
context, consent serves as a representation of agency, a concept that is increasingly central in 
international law.128

Rape in Armed Conflict

In all forms of armed conflict, whether internal or external, women are sexually abused regardless 
of whether the main causes of the conflict are nationalist, religious, ethnic, or political. In times 
of conflict, men from all sides—including the enemy and allies—rape and sexually assault 
women. Historically, sexual violence against women in armed conflict has been overlooked. 
Reliable evidence of wartime rape appeared in World War I, but after the war, these atrocities 
were largely ignored.129 Victims received no redress, and perpetrators faced no punishment. 

Wartime sexual violence during World War II is well documented. The International Military 
Tribunal of Nuremberg (IMT) and the International Military Tribunal for the Far East (IMTFE) 
sought to hold major wartime offenders accountable and established categories of war crimes, 
crimes against humanity, and crimes against peace.130 However, neither tribunal explicitly 
classified rape as a crime against humanity, resulting in significant neglect of such offenses.131  
The IMTFE indictment did, however, hold Japanese defendants accountable for "mass murder, 
rape, pillage, torture, and other barbaric cruelties inflicted upon defenseless civilians."132 

Despite recognizing gender-specific offenses in the IMTFE’s indictment, few rape or sexual 
crime charges were brought before the Tokyo Tribunal.133

The nine-month Bangladeshi War of Independence led to the emergence of Bangladesh from East 
Pakistan. During this conflict, rape was used systematically as targeted sexual violence against 
women, particularly Muslim Bengali women.134 The International Commission of Jurists reported 
that young girls and women were kept by Pakistani troops for sexual pleasure, with rape often seen 
as a sexually motivated crime rather than a politically motivated one.135  Nayanika Mookherjee's 
work emphasizes this as an early instance of international recognition of conflict-related rape, 
which served political and strategic purposes with genocidal intent.136  The resulting atrocities 
caused thousands of unwanted pregnancies, abortions, and suicides. Additionally, survivors faced 
social ostracism, further compounding their trauma and marginalization. 

Conversely, during the war in the former Yugoslavia, allegations of forced impregnation were 

part of a larger policy of ethnic cleansing in Bosnia.137 Women were subjected to sexual 

atrocities, with reports indicating that women were raped "at least 10 times a day for 21 days or 

until impregnated, and then held for too long to safely obtain an abortion."138 Women continue 

to be vulnerable to sexual violence even from those tasked with restoring international peace 

and security, as seen by the allegations of sexual abuse and rape made against members of 

United Nations peacekeeping operations.139  

Judith Gardam contends that sexual violence against women during armed conflict is more the rule 

than the exception.140  Treating a woman as bait for a mercenary soldier reduces her to an object or 

trophy of war, negating her personhood and undermining our moral judgment of such acts. The 

issue is not just about gender; it's about power and control, influenced by male soldiers' perceptions 

of their privileges, the strict military hierarchy, and existing disparities among women.141 

Coomaraswamy notes that "to rape a woman is to humiliate her community," signifying a 

collective defeat for the victim’s community in failing to protect their women.142  Although sexual 

violence was acknowledged as a weapon of war—rape was, for instance, "massive, organized, and 

systematic" in the former Yugoslavia—the Special Rapporteur on Human Rights observed it as a 

method of ethnic cleansing intended to dehumanize, shame, and terrorize entire ethnic groups.143 

Gender stereotypes that further subjugate women are exacerbated by war.

Definition of Rape

A broad definition of rape and sexual violence was given by the trial chamber in the Akayesu case144: 

"Although rape is generally understood to be non-consensual sexual intercourse in some 
national jurisdictions, variations on the act of rape may involve the insertion of objects or the 
use of bodily orifices that are not thought to be intrinsically sexual”. 

Rape is any physical act of sexual assault carried out on an individual under coercive 
circumstances. The chamber made it clear that coercive circumstances can exist in situations 
like armed conflict or the presence of threatening military forces without necessarily requiring 
the use of physical force.145 Additionally, the chamber recognized that sexual violence could 
involve acts without physical contact or penetration.146 

On the other hand, regardless of the use of force or compulsion, rape is basically defined as an 
unwanted act committed without consent. The definition of rape was expanded by the ICTY. 
The trial chamber in Prosecutor v. Delalic147 upheld this concept, in line with the ICTR's 
interpretation, after first adhering to the Akayesu term. Subsequently, the ICTY included 
aspects from several penal codes to the legal definition of rape in the Furundzija trial. 

The ICTY outlined common elements of rape148:

1. Sexual Penetration, however slight:
   - Vaginal or anal penetration by the perpetrator’s penis or any object.
   - Oral penetration by the perpetrator’s penis.

2. Coercion or Force: Including threats of force against the victim or a third party.

The tribunal emphasized the need for precise definitions, expanding rape beyond intercourse to 
include penetration of the vagina or anus with any sexual organ or object. In Prosecutor v. 
Kunarac149, the court highlighted the absence of consent as essential to defining rape, especially 
in cases where women were held in de facto custody and considered legitimate sexual prey by 
their captors.150 The Appeals Chamber concluded that such detentions created coercive 
circumstances that nullified any possibility of consent.151 

In 2005, the Semanza152 ruling noted that the Akayesu definition was "broad," while the ICTY’s 
definition was "narrower," focusing on the non-consensual penetration of the vagina, anus, or 
mouth by the perpetrator’s penis.153 The trial chamber asserted that the mental element for rape 
as a crime against humanity involves the intention to carry out prohibited sexual penetration 
with the knowledge of the victim's lack of consent.154 

Rape, according to this defining analysis, is defined as an unwanted bodily intrusion that occurs 
without the victim's consent and is invariably characterized by non-consensual encounters that 
are frequently violent. At its core, rape is a crime that violates people's personal autonomy and 
sexual freedom.

Recognition of Rape as a Method of Torture

According to the UN Special Rapporteur to the Human Rights Commission:

"Since it was clear that rape or other forms of sexual assault against women in detention were a 
particularly ignominious violation of the inherent dignity and the right to physical integrity of 
the human being, they accordingly constituted an act of torture."155 

Rape was considered as torture, according to rulings by the European Court of Human Rights 
in Aydin v. Turkey156 and the Inter-American Commission on Human Rights in Mejia 
Egocheaga v. Peru157. In the Prosecutor v. Delalic158 case of the International Criminal Tribunal 
for the Holocaust, the tribunal determined that rape could qualify as torture, noting that "the 
violence suffered by [the witness] in the form of rape was inflicted upon her by [the defendant] 
because she is a woman... This represents a form of discrimination which constitutes a 
prohibited purpose for the offense of torture." In many cases, rape is an obvious example of 
torture that falls under the concept of torture.159 

Severe Pain and Suffering

Article 1 of the Torture Convention states that an act must cause great pain or suffering, either 
mental or physical, in order for it to be classified as torture. Since that rape is a kind of physical 
torture according to the Special Rapporteur's list, it satisfies all the requirements for torture.160  
In addition to causing excruciating physical pain and suffering, rape exposes victims to the 
danger of sexually transmitted diseases, gynecological conditions, and unintended pregnancy.161 
Torturers may inflict lifelong trauma and injury by employing objects or animals.162

Physical and Mental Assault

Rape is defined by Amnesty International as "an assault on women's mental and emotional 
well-being, as well as a physical violation and injury."163 Rape, according to Susan Brownmiller, 
is a sexual invasion of the body by force, an incursion into the private, personal inner space 
without consent - in short, an internal assault by multiple ways, involving an intentional 
violation of emotional, physical, and cognitive integrity... an aggressive, dehumanizing violent 
act.164 Women who are sexually assaulted have psychological and emotional trauma, which is 
frequently made worse by societal moral norms imposed by cultural and traditional 
frameworks. For example, in order to create Chetnik offspring as a method of ethnic cleansing, 
Serb soldiers forced Muslim women to become pregnant during the Bosnian War. 

Purpose

Rape is one form of torture that has been used to punish people or groups for views or actions 
that governments find objectionable. In the Akayesu case165, the perpetrator was found guilty of 
genocide on a criminal basis for seriously injuring Tutsi women in order to eradicate the Tutsi 
population.166 Torture is used during interrogations with the intention of intimidating victims 
and discouraging others from engaging in specific actions, rather than only obtaining 
information or confessions. Rape is a way for criminals to violate the fundamental dignity and 
physical integrity rights of incarcerated women.

Coercion

The ICTR trial chamber determined that rape is defined as a “physical invasion of a sexual 
nature, committed on a person under circumstances which are coercive” because there isn’t a 
globally accepted definition of the crime.167 Therefore, governments or military regimes 
frequently utilize rape as a kind of torture to subjugate and frighten populations.

Prohibition of Rape

No international human rights instrument specifically forbids rape as a jus cogens standard. Part 
of the reason rape is not recognized as a form of torture is a systemic indifference to the 
relationship between grave human rights crimes and gender concerns.168 Although it has been 
held that sexual violence is covered by the International Covenant on Civil and Political Rights 

(ICCPR) and the Universal Declaration of Human Rights (UDHR) under the prohibition of 
"inhuman or degrading treatment," these documents do not expressly list rape as a violent crime 
against women based on their gender. According to Patricia Viseur-Sellers, because rape is not 
regarded as a separate jus cogens violation, states frequently treat sexual violence as less serious 
than other peremptory norms.169

Throughout history, the law of war has prohibited rape. The Fourth Geneva Convention 
explicitly prohibits rape and forced prostitution under Article 27. Additionally, Additional 
Protocol I and II also forbid rape. However, these provisions tend to frame rape within a 
gendered context, seeking to "protect" women as "objects of special respect." Accordingly 
women are recognized as objects of law rather than subjects in law. States party to these 
conventions is bound by these provisions, as they have become customary international law.170 

The jurisprudence of the Yugoslav Tribunal unequivocally defines rape as an act of torture. In 
Prosecutor v. Furundzija171, the trial chamber emphatically stated that sexual violence is 
universally considered a grave offense with no exceptions. It declared that "the prohibition of 
rape and serious sexual assault has evolved in customary international law into universally 
accepted norms of international law prohibiting rape and serious sexual assault, applicable in 
any armed conflict."172  

Furthermore, the trial chamber emphasized the legal obligation of states to prosecute these 
crimes when they occur during armed conflict. As a principle of international law, jus cogens is 
broadly acknowledged, although its precise boundaries are up for debate. Genocide, crimes 
against humanity, war crimes, torture, aggression, piracy, slavery, and dangers to international 
peace and security are typically considered jus cogens rules.173 However, rape is not considered 
as free standing crime. Rape is classified as an act of war, genocide, or crimes against humanity 
in the statutes of the International Criminal Court (ICC), the International Criminal Tribunal 
(ICTR), and the International Criminal Court (ICTY).174 There is a growing consensus that the 
prohibition of rape has become a necessary and sufficient condition to maintain international 
peace and security.

Conclusion

Sexual violence in armed conflict represents one of the most heinous violations of human rights, 
functioning as both a weapon of war and a tool of torture.  It transcends physical harm, leaving 
deep psychological scars on sufferers. Rape in conflict settings is not an incidental consequence 
of war but a calculated strategy used to dehumanize victims, exert dominance, and undermine 
whole communities involved. Therefore, such an act systematically undermines personal and 
collective dignity, perpetuating cycles of fear, oppression, and inequality.  These atrocities, 
which are recognized under international law as war crimes, crimes against humanity, and even 
acts of genocide in certain situations, necessitate immediate intervention, accountability, and 
appropriate sanctions. 

Therefore, this article highlights the importance of human dignity in addressing sexual violence, 
focusing on autonomy, equality, and bodily integrity. This article contributes to the feminist 
legal theory by critically analyzing how deep-rooted gender inequalities and societal norms 
sustain sexual violence during armed conflicts. The assertion is made that rape against women 
in the context of armed conflicts originates from entrenched gender inequalities and societal 
norms that subordinate women and undermine their autonomy. Sexual violence during wartime 
illustrates that abuse directed at women is not an independent issue but rather a manifestation of 
deep-rooted discrimination ingrained in social and cultural norms. Consequently, this article 
advocates for a transformative approach by classifying rape as a separate jus cogens violation, 
elevating its importance alongside other peremptory norm to tackle systemic discrimination and 
safeguard women's rights worldwide.
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Revisiting the Process of Mortgage by Deposit of Title Deed in Bangladesh
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Mortgage by deposit of title- deeds is a common and distinctive form of mortgage 
in Bangladesh. The legal framework related to this type of mortgage is not 
exhaustive, leading to challenges faced by both mortgagee and mortgagor. 
Although the documents of title deeds must be deposit in the town mentioned in 
section 58(f) of the Transfer of Property Act, 1882 it is not mandatory that property 
related with this mortgage should be situated in the mentioned town. A notable gap 
in existing laws is the absence of a mandatory registration process for all 
mortgagees involved in this type of mortgage. Notwithstanding it’s popularity, 
there is a lack of research on the mortgage by deposit of title-deeds in Bangladesh. 
This thesis paper attempts to revisit the process of mortgage by deposit of title- 
deeds in Bangladesh, focusing on identifying the legal requirements necessary for 
creating such a mortgage. This paper also identifies the lacuna in existing laws. 
This paper finally gives some recommendations for mortgage by deposit of title 
deeds in Bangladesh. The methodology of this research is qualitative in nature 
with theoretical approach. Through a comprehensive review of relevant literature 
relating to this type of mortgage, this paper provides insight into revisiting the 
process of mortgage by deposit of title deeds in Bangladesh. Consequently, the 
paper suggests that the government should take the initiative to address this 
deficiency and implement a registration process for mortgage by deposit of title 
deeds, thus ensuring a more cogent legal framework for this form of mortgage in 
Bangladesh.

Key Words: Equitable Mortgage, Transfer of Property Act, 1882, Mortgage Registration 
Requirements, Stamp Duty and Fraud Prevention in Mortgages, Debt, Intention to create 
security, Deposit of Title-deeds, Immovable Property, Territorial restriction.

Introduction

A mortgage by deposit of title-deeds is a legal mechanism for securing a loan by depositing the 
documents of title-deeds of immovable property. Mortgage by deposit of title deeds is a unique
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concept compared to other types of mortgages. In this mortgage, the mortgagor merely delivers 
the title-deeds of immovable property to the mortgagee with the intention of obtaining a debt 
and established a security interest against the debt.3  Because of ambiguity in the legal provision 
relating to registration and territorial restriction and the absence of clear guidelines creates 
uncertainty for mortgagor and mortgagee. There are challenges include property over valuation, 
deposit of forged documents, registration and sell procedure of mortgage property by the 
mortgagee to obtain their remedy.4 The local extend to create this mortgage is all over 
Bangladesh but the title-deeds is to be deposited to only three cities.5 However the gazette of 
1980 extending the area to all municipalities of Bangladesh has not been considered by the 
higher judiciary.6 For territorial restriction, people who are outside those towns face the 
challenge to deposit the title-deeds because they have to go to deposit documents outside their 
own area. Section 59 of the TP Act makes three types of different provisions for registration of 
such mortgage unlike unique rule of simple mortgage.7 In many cases, mortgage by deposit of 
title deed is executed through forged title-deeds. Political influencers are usually accused of 
occupying the khas land at a nominal price. These properties are kept as a security against loan 
and showing over valuation and the bank faces problem to get back the money by selling the 
property to other.8 At the time of the mortgage property valuation an overvaluation of the 
property, the land price is shown to be several times higher and huge amount of money are 
borrowed from the mortgagee. In the aftermath of the game, the mortgagee will not be able to 
sell the mortgage property. Many times, despite court orders, mortgage property cannot be 
seized. The country’s banking sector’s loan defaulter has been caused by the overvaluation of 
mortgage property.9 In many cases, the mortgagor is selling the property again without 
repayment of the debt. Author has reviewed several literature related to this topic. Anika 
Mardiah Chowdhury in her blog Mortgage of Property, a brief discussion describe that in case 
of mortgage, all documents relating to mortgage property submit to mortgagee or bank or 
financial institution.10 Neha Mallik  in his blog Essential Elements of a Mortgage Deed describe 
that essential requisites for equitable mortgage are debt, intention for security, territorial 

restriction where mortgage created by deposited title-deeds of property.11  Shivam Goel in his 
article, ‘Equitable Mortgage: Essentials & Fundamentals’ expressed about the elements of 
equitable mortgage. The validity of this mortgage depends on the actual delivery of the original 
title deeds. Creating a mortgage based on photocopies or certified copies of the original title 
deeds is a serious defect in understanding on behalf of the parties involved.12 Tuli Rahman in her 
paper Security documentation against SME loan and its loan process of BRAC Bank Limited 
explain that mortgage by deposit of tittle deeds made by depositing the documents of title-deeds 
supported by a MODT and all essential land reports.13 According Equitable Mortgage by 
Deposit of Title Deeds published by Columbia Law Review Association, equitable mortgage on 
immovable property is created by deposit of title deeds as security. Deposit of tittle deeds 
affords a presumption that there is intention to security.14 This study is totally different from the 
other literature over the area. This type of mortgage is very popular for taking a loan, despite the 
fact that it has some lacunae that encourage the researcher to undertake the research. So the 
author is aimed at addressing this gap by exploring the primary and secondary sources of data.

Conceptual Framework of Mortgage by deposit of title- deeds

Meaning of Some Key Terms relating to Mortgage by deposit of title deeds

Mortgage

Mortgage is one kind of mode of transfer of property. The origin of the term "mort" finds its 
Latin and French roots. Mortgage is defined as a ‘transfer of title to property which is given as 
security for the payment of a debt or the performance of duty and that transfer will be void upon 
payment of debt or performance of the of the specified duty’. 

Section 58 of TP Act provides that ‘the transfer of an interest in specific immovable property to 
secure the payment of money advanced or to be advanced in the form of a loan, or the 
performance of an engagement that may give rise to a monetary liability known as mortgage’. 
The conventional interpretation of the term "mortgage" may be traced back to the statement 
made by MR Lindley in the case of Santley vs. Widle15, he provided the following definition:

“A mortgage is a conveyance of land or an assignment of chattels as security for the payment of 
a debt or the discharge of some other obligation for which it is given”.

A mortgage is not only an agreement but also a transfer of an interest in the immovable property. 
With respect to ownership, possession continues to reside with the mortgagor except the 
usufructuary mortgage.16 If a person lends money to another, he may accept the loan based 
solely on the borrower's guarantee to pay the amount of debt. In the former case, the mortgagee 
retains the right to suit for the money if it is not paid.17 It is evident that a mortgage is merely the 
transfer of an interest in the mortgaged property unlike a sell or gift.    

Mortgagor

The transferor is called a mortgagor. He must be capable of entering into contract and 
transferring property. Section 59A includes a person deriving title from a mortgagor unless 
otherwise expressly provided in this regard.18 Any person can mortgage, unless he is subject to 
a legal or personal disability. Ineligible to contract cannot transfer immovable property by 
mortgage. The Privy Council decided in Sadiq Ali Khan v. Jai Kishori that a deed written by a 
minor is void and cannot be used as proof of an estoppel claim.

Mortgagee 

As per section 58 of the TP Act, the transferee of mortgage is called a mortgagee and section 
59A includes a person deriving title under a mortgagee. A mortgagee may be any individual 
who is able to hold property. A person's inability to enter into a contract does not preclude him 
from being a transferee.

Mortgage Money

According to section 58(a), the principal amount and interest both are included as mortgage 
money.19  

Immovable property

‘Immovable property means such kind of property which includes land, benefits to arise out of 
land, and things attached to the earth’.20  

Agreement of Mortgage and Mortgage Contract

An agreement of mortgage is a contract just like any other contract.21 A mortgage agreement 
gives rise only to a personal obligation. A mortgage agreement is not subject to specific 
performance because the court will not enforce a loan agreement, whether secured or 
unsecured.22 

Mortgage-deed

According to section 58, the instrument used to complete the transfer in mortgage is known as 
a mortgage-deed.  

Title deed

Title-deeds” refer to documents that prove the depositor's prima facie title to the property. 

Deposit of Title-Deed 

Deposit of title - deeds refers deposit documents of title deeds to mortgagee either physical 
delivery or constructive delivery. For mortgage by deposit of title deed to be valid, not all of 
documents deposited need to show that the title is full. It is enough if the deposited deeds placed 
are proof of title.23 In Roberts v. Croft24  case, the mortgagor made mortgage by deposits of 
different title deeds that establish his title.25 

Conceptual basic of Mortgage by Deposit of Title-Deeds

In section 58 of TP Act enumerates six classes of mortgage, the mortgage by deposit of 
title-deeds is one of them. This type of mortgage is considered a straightforward method 
compared to other mortgage types. It is outlined in Section 58(f) of the Transfer of Property Act 
1882 and it is also known as an equitable mortgage. When a person transfers an interest in 
specific immovable property and creates security for a debt by depositing the documents of 
title-deeds of immovable property to creditor the document of title deeds in order to create 
security of debt in the places notified in section 58(f) this method of transfer is mortgage by 
deposit of title-deeds. The legislature's purpose in offering this type of mortgage is to provide 
convenience to the commercial community in cases where there is an urgent need for money 
before there is a chance to prepare a formal mortgage deed, there is simply a deposit of 

document of title deeds. It is a well-established rule of equity that the mere deposit of a title 
document without writing or verbal confirmation creates an obligation on the property 
referenced.

Element of mortgage by deposit of title-deeds

Parties 

There must be at least two parties to cause the mortgage happen. In section 4 of the TP Act 1882 
it has been said that the transaction which is like a contract the provisions of the contract act 
may be applied there.26 Moreover, Parties should enter into such contract with free consent as 
per the Contract Act, 1872. Mortgagor also includes other person who deliver title deeds from 
original mortgagor to mortgage. Where registration of memorandum of mortgage occurs, 
parties to the mortgage of immovable property are the registrar as assurance and all property 
owners or their agents. Agents require a registered power of attorney if a power of attorney is 
authorised to create a mortgage.27 

Specific immovable property

To create mortgage, the property must be specific. There must specify specific immovable 
property. Mortgaged property must be identifiable by its size, location, and boundaries, among 
other characteristics.28  The property should not be specified broadly.29 A mortgage by deposit 
of title deeds is only valid if the subject of the mortgage is specified in detail as per sections 21 
and 22 of the Registration Act of 1908, the property's description must be at least adequate for 
identifying the property. The description is adequate if it enables the property to be identified.30  
The court ruled that where the mortgagor indicated "all of my property" in the mortgage deed, 
it was not a valid mortgage. It would be invalid mortgage owing to ambiguity unless the 
immovable property must be expressed explicitly and specifically in the mortgage document. If 
mortgagor is unable to repay the loan after due date, the court will be able to seize the specified 
property and the mortgagee will be able to sell the mortgage property for recovering debt.31 In 
case  Dakkata v. Sasanapuri stated that even though the land's boundaries were not specified, 
the mortgage was deemed validly established because the property was sufficiently described.32 

Transfer of an interest

According to the definition given in section 58, the first requisite of a mortgage is that there 
should be a transfer of an interest in immovable property. The interest transferred depends upon 
the character of the mortgage. In mortgage by deposit of title deeds, a person deposits the 
documents of title deeds for the interest transferred. 

Security

Another component of this type of mortgage is security for debt or the fulfillment of an 
obligation that may cause to accomplish the monetary liability. Security could be for the 
purpose of obtaining a loan or as security for the repayment of an existing loan. Thus, the 
mortgagor and mortgagee have established debtor-creditor relationship.33 

Consideration of mortgage by deposit of title deeds 

The consideration for this mortgage referred the concept of value given or promised by one 
party in exchange for something of value from another party. It may be the money advanced or 
to be advanced in the form of a loan, a current or future debt, or the execution of an obligation 
that gives rise to the monetary obligation.

The Legal Framework to the Mortgage by Deposit of Title -Deeds in Bangladesh

There are some laws which governs the total mortgage and its procedure in Bangladesh namely 
Transfer of Property Act of 1882, The Registration Act 1908, The Code of Civil Procedure 
1908, Artha Rin Adalat Ain 2003, The Stamp Act, 1899 , The Contract Act 1872, The Evidence 
Act, 1872 , Limitation Act 1908, Power of Attorney Act 2012. 

Legal requirement for creating mortgage by deposit of title deeds in Bangladesh

Securing the Repayment of Debt

Debt is essential requisite to create a mortgage. Both future and existing debt can be covered by 
this type of mortgage.  The security for the debt is provided by depositing the title deeds of 
immovable property. If title deeds are deposited based on an oral agreement, aiming to secure 
both immediate and future advances, it results in the creation of an equitable mortgage.34   
Title-deeds may also be deposited to settle any unpaid balances on working accounts.35

Intention to security

To create a mortgage by deposit of title deeds, there must be a bona fide intention to secure a 
debt. The borrower deposits the property’s title deeds as security for the loan, and the agreement 
must specify that the property cannot be sold until the debt is paid. If the title deeds are split 
between different parties, the security can still be valid if the property is sufficient. The intention 
to create security is a factual matter. No mortgage is created if there's no debt or agreement for 
future advance. Writing is not required for an equitable mortgage.36 

Mode of Deposit

The mode of deposit may be either physical or constructive delivery to the creditor or his agent. 

Physical delivery of title-deeds

Physical delivery means actual deposition of document of title deeds by mortgagor to creditor 
or his agent. When the mortgagee already possesses the title deeds, it would be overly formal to 
require the formal process of the mortgagee handing the title deeds to the mortgagor, and then 
the mortgagor re-delivering them to the mortgagee.37

Constructive delivery of title deeds

Constructive delivery refers symbolic delivery. It is inferred from the parties' actions. Deposit 
of title deeds to the mortgagee can be either actual or constructive.38 In order to constitute a 
mortgage by deposit of title-deeds, physical delivery of such deeds is not an essential 
pre-condition. The assertion could not be held that documents of title deeds which are 
constructively delivered. 

Depositing the original title - deeds of document

If the document deposited does not indicate any type of title of the depositor, no mortgage is 
created. It is satisfactory if the documents deposited authentically pertain to the  mortgaged 
property.39 

Depositing certified copies of original deeds

Though there was some difference of opinion expressed by various court decision relating to 

validity of creation of equitable mortgage by deposit of certified copies of the original title 
deeds, it can be now taken to be well settled in the case Indian Bank v Punjab National Bank40  
that there is no legal embargo for creation of the mortgage by deposit of certified copies of 
original title deeds.

Deposit of stamped or sufficiently stamped document

To execute this type of mortgage, the mortgagor must deposit the duly stamped and registered 
documents of title deeds of immovable property.41 Duly Stamped  document indicates that the 
instrument contains an impressed stamp in the proper amount that has been affixed or utilised 
to comply with the law in Bangladesh.42 

Place Restriction

Delivery of documents of title to immovable property held in Dhaka, Chittagong, Narayangonj 
and any other town which the Government may specify by notification in official gazette. On 
3rd March, 1980 the Government published official gazette in this regard that in exercise of the 
powers conferred by clause f of section 58 of TP Act 1882, the Government is pleased to specify 
all municipal towns in Bangladesh to be the towns to which the provision of section 58(f) shall 
apply.43 The word 'town'  in section 58(f)  goes with 'delivers' rather than 'person'. The mere 
deposit of title deeds outside the town mentioned in section 58(f) creates neither a mortgage nor 
an obligation.  This clause does not require the person depositing the title-deeds to be in one of 
the towns specified but sufficient if he  deposits title deeds with the intent to create security to 
the creditor or his agent in that place.44 The court’s decision in  K. J. Nathan v S. V. Maruthi 
provides that if physical delivery took place outside the places mentioned in section 58(f), but 
the intention to create a mortgage was formed following the MODT were in one of the  specified 
towns.45 This clause does not require the person depositing the title-deeds to be in one of the 
towns specified but sufficient if he  deposits title deeds with the intent to create security to the 
creditor or his agent in that place.46 When documents are delivered in a town other than a 
notified town and forwarded to a notified town for deposit, the validity of an equitable mortgage 
is not affected.47 

Title Investigation

Any existing encumbrances or legal issues with the property are identified and addressed by title 
investigation.48 This involves examining land records, deeds, and other relevant documents. 
Documents of title-deeds prove the depositor's prima facie title to the property.49 All required 
documentation must be presented to the mortgagee. When bank is the mortgage, they obtain 
clearance certification from the Bangladesh bank for any outstanding debt.50 Furthermore, it 
determines that whether the property has a previous mortgage that is still pending. After that the 
property is valued in order to maintain the mortgage. The mortgage process is then carried out by any 
bank or mortgagee after a review is made to see if the property is registered or not in the register 
office.51 Usually, the previous 25 years of ownership are considered for any property. In 2022, 
Government of Bangladesh has introduced mortgage data bank for storing information of mortgaged 
properties for preventing deceitful efforts to take out multiple on the same mortgage property.52

Property Valuation

The mortgagee assesses the value of the property that will be mortgaged. This often involves a 
professional property valuation.53 At the time of the mortgage property valuation an 
overvaluation of the property, the land price is shown to be several times higher and huge 
amount of money are borrowed from the bank. In the aftermath of the game, the banks will not 
be able to sell the mortgage property. It is not possible to sell land of influencers in the country. 
Many times, despite court orders, mortgage property cannot be seized. The country’s banking 
sector’s loan defaulter has been caused by the overvaluation of mortgage property.54

Memorandum of Deposit of Title deeds (MODT)

MODT refers a document though which a mortgagor gives a written undertaking. The mortgage 
is created by mere deposit of title deeds and  if parties want, they can executing a memorandum 
of deposit of title deeds as additionally.55

Executing a memorandum of deposit of title deeds

Many financial institutions require a MODT from mortgagor as an additional proof of the 
formation of a mortgage. To distinguish it from a simple registered mortgage, such a 
Memorandum or letter is obtained at a later date after the deposit of title deeds and if taken on 
the same day, it may be subject to stamp duty and registration in accordance with the provisions 
of the law governing other types of mortgages.56 

Registration of MODT

If a contract is documented in writing, the document serves as the sole evidence of its terms and 
must be registered under Section 17 of the Registration Act, 1908. Section 17(b) mandates the 
registration of documents that create rights in immovable property valued at 100 Tk or more. 
Without registration, such documents cannot be used as evidence or to prove transactions 
affecting immovable property, as per Section 49. While an equitable mortgage (EMTD) can be 
made orally, if documented in writing as a memorandum of deposit of title deeds (MODT), it 
must also be registered, overriding Section 59 of the Transfer of Property Act.57 The most 
important factor to consider is whether the parties truly intended for the document to stand alone 
as proof of the transaction.58 In State of Haryana v. Narvir Singh case it held that where the 
written memorandum creates rights, liabilities, or extinguishes those, the same requires 
registration.59 

Mortgage by deposit of title- deeds when can be effected by registered instrument

The mortgage by deposit of title deeds does not require registration, but there is some 
exception.60 The Proviso to Section 48 of the Registration Act states that a mortgage by deposit 
of title deeds (as defined in Section 58 of the Transfer of Property Act) will take precedence over 
a subsequently executed and registered mortgage deed relating to the same property. While the 
deposit of title deeds serves as security for the creditor to recover the loaned money, if the 
parties formalize their agreement in writing, the written document becomes the sole evidence of 
the terms. In such cases, both the deposit of title deeds and the written agreement are essential 
to establish the mortgage.61 Section 17 of the Registration Act, 1908 mandates the registration 

of instruments of mortgage as outlined in Section 59 of the Transfer of Property Act, 1882. 
Section 59 provides specific provisions for creating a mortgage through a registered instrument. 
When the mortgagee is not a bank, financial institution, or the Government, a mortgage can be 
created without requiring a registered document. However, the proviso to Section 59 states that 
if the mortgagee is the Government, a Scheduled Bank, or a financial institution, a mortgage by 
deposit of title deeds must be executed through a registered instrument. Additionally, in cases 
involving a tripartite agreement between a buyer, seller, and a Scheduled Bank or financial 
institution, the buyer agrees to purchase property from the seller, and the seller commits to 
transferring the property through a registered instrument after construction or development. The 
bank or financial institution provides financial assistance to the seller on behalf of the buyer. In 
this scenario, the property is mortgaged to the bank or financial institution by depositing the title 
deeds as security for the loan. Here, a separate registered instrument for the mortgage by deposit 
of title deeds is not required.62 Registration of a mortgage ensures its legal validity and 
establishes its priority in cases of multiple claims on the property. For the document to be valid, 
it must include the signatures of the mortgagor, mortgagee, and a witness, as well as proper 
attestation and payment of stamp duties.63  

Stamp Duty obligations

The mortgage deed must be stamped in accordance with the Stamp Act 1899. The appropriate 
stamp duty needs to be paid to make the document legally valid.64 Stamp duty is levied on the 
instrument, such as a Memorandum of Entry (MoE), rather than the transaction itself. Under 
Article 6 of Schedule I of the Stamp Act, 1899, stamp duty applies to instruments evidencing 
agreements related to the deposit of title deeds. If the agreement is in writing, it must be 
properly stamped to be admissible as evidence. For registered mortgages, stamp duty is paid, 
but in other cases where no formal instrument is executed, the duty is often avoided, leading to 
government revenue losses.

Possession 

No delivery of possession of property is necessary for this type of mortgage.65 This means that 
the mortgagor keeps the property. Physical possession of the property is not transferred to the 
lender. However, there should be a symbolic delivery of possession, such as handing over 

documents or keys, to complete the mortgage process. There is no transfer of possession from 
the mortgagor to the mortgagee. This privilege is based upon certain conditions stipulated in the 
mortgage contract. The mortgagor is obligated to the provisions of the mortgage contract, 
including making payments on time, maintaining the property in good condition, and using it 
for lawful purposes.66 

Remedies

A mortgagee by deposit of title deeds can sue for sale or mortgage money but not foreclosure, 
while the mortgagor retains the right of redemption.

Frequency and Volume of Equitable Mortgages 

Equitable mortgage is a prevalent form of collateral in Bangladesh, particularly in the banking 
sector. They are widely used to secure loans, especially for real estate transactions. While 
precise data on the frequency and volume of equitable mortgages is limited, the following 
observations can be made67

High Frequency: Equitable mortgages are a common practice among financial institutions, 
particularly banks.

Significant Volume: A substantial portion of the loan portfolios of banks and financial 
institutions in Bangladesh is secured by equitable mortgages.68

Regulatory Recognition: The Bangladesh Bank has specific guidelines and regulations for 
equitable mortgages, indicating their importance in the financial system.

Findings

key findings from the literature review, legal framework analysis and case law examination on 
mortgage by deposit of title deeds are outlined:

Intention to Create Security is the main requisite

A recurring theme in literature is that the importance of the mortgagor's clear intention to create 
a security interest that the title deeds of mortgage property shall be the security for the debt. If 
part of the documents of title be deposited to one person and other part thereof with another, 

each deposit may have a good security. Intention to create security is enough for valid mortgage, 
but lack of clarity in term ‘intention to create’ dispute arise in the question whether there is 
bonafide intention or malafide intention to create security.

Lacuna in the provision of territorial restriction

Mortgage by deposit of title deeds in Bangladesh is created by the deposit of title deeds in the 
towns of Dhaka, Chittagong and Narayangonj and all municipal towns in Bangladesh. 
Government included municipal town in 1980 by the notification in gazette, but this is not 
popular. Judgement of Ayat steels Limited vs Mohammad Ali case was published in 2011 but this 
case did not mention about the gazette published in 1980 for the place of deposit of  title deeds. 
Mortgage by deposit of title deeds is a common and easy form of mortgage but specifying the 
place it arise complexities. In a judicial decision it had been seen that delivery of documents took 
place outside the places mentioned in section 58(f), but the intention to create a mortgage was 
formed following the deeds were in one of the towns specified in 58(f) that mortgage was valid.

Non requirement of registration

Generally, mortgage by deposit title deeds do not require registration, although registration of 
the deposit may strengthen the creditor's position. Register instruments are use as proof of 
evidence and if the mortgage is effected by registered instrument that case it in not essay to 
commit fraud. When mortgagee is Government, Schedule Bank or Financial Institution that 
case mortgage by deposit of title deeds effected by registered instrument, but in accordance with 
tripartite agreement mention in section 59 in that case even if schedule bank or financial 
institution, mortgage shall not be required to be effected by register instrument. 

Flexibility of Equitable Mortgage

Equitable mortgage offers flexibility in terms of creation and enforcement, only deposit of title 
deeds with intention to create security for debt money create mortgage. Because of this 
flexibility, some case mortgagee cannot recover mortgage money or cannot sell the property.

Lack of provision regarding the formalities

The specific formalities for deposit of title deeds required for creating a valid mortgage is not 
be explicitly outlined in the law. There is another practice in vogue that many financial 
institutions obtain a Memorandum of Deposit of Title Deeds from the borrowers as an 
additional proof of the creation of mortgage. Under the said provisions of the Transfer of 
Property Act, such a Memorandum or the letter is not a pre-requisite and not legally required.

Stamp Duty Considerations

Mortgage by deposit of title deeds created only by deposit of title deeds, the specific stamp duty 
requirements is not explicitly stated. 

Recommendations

1. At first, the legislature should amend section 59 of The TP Act 1882 and substituted that all 
type of mortgage under section 58 can be effected by a registered instrument. 

2.  Government should remove the provision of territorial restrictions on the place of deposit. 
If it is not possible, the government should also specify the upazilla as the place of deposit 
of title deeds. 

3.  Mortgagee should gather all pertinent details documents regarding the mortgaged property.

4.  Making law to include pre-requisite for mortgage by deposit of title deeds that all 
mortgagee collect MODT from mortgagor. 

5.  The Government should take sufficient measure for the mortgage property valuation in case 
of mortgage by deposit of title deeds.

6.  In order to automate the preparation of deeds, a computerised method should be 
implemented. If mortgage deeds are produced using a computer, it will be simple to avoid 
errors and manipulations. In the era of computers, land documents preparation must be 
automated.

Conclusion

In Bangladesh, the mortgage by deposit of title deeds is considered a flexible type of mortgage, 
as it is established only by depositing the title deeds of immovable property with the intention 
of creating security for a debt. This paper, based on a thorough examination of relevant laws, 
cases, books, journal articles, blogs, and websites, outlines the requirements for creating a 
mortgage by deposit of title deeds. The key prerequisites for this type of mortgage include the 
existence of a debt, the intention to create security, and the deposit of title deeds. This form of 
mortgage is created by depositing title deeds of immovable property in specific locations, such 
as Dhaka, Chittagong, Narayanganj, and any other town notified by the government in the 
official gazette, for the purpose of securing a debt. While generally, a mortgage by deposit of 
title deeds doesn't require a registered instrument, an exception exists when the mortgagee is the 
government, a scheduled bank, or a financial institution. In such cases, registration is 
mandatory. However, if a scheduled bank or financial institution is part of a tripartite agreement, 
registration of this mortgage may not be necessary. The research findings highlight areas where 
legislative reforms and procedural enhancements could be beneficial. The paper serves as a 
guide for understanding how a mortgage by deposit of title deeds is created in Bangladesh. 
Additionally, it identifies gaps and ambiguities in the current legal framework, providing 
recommendations for legislative amendments and procedural enactments.
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concept compared to other types of mortgages. In this mortgage, the mortgagor merely delivers 
the title-deeds of immovable property to the mortgagee with the intention of obtaining a debt 
and established a security interest against the debt.3  Because of ambiguity in the legal provision 
relating to registration and territorial restriction and the absence of clear guidelines creates 
uncertainty for mortgagor and mortgagee. There are challenges include property over valuation, 
deposit of forged documents, registration and sell procedure of mortgage property by the 
mortgagee to obtain their remedy.4 The local extend to create this mortgage is all over 
Bangladesh but the title-deeds is to be deposited to only three cities.5 However the gazette of 
1980 extending the area to all municipalities of Bangladesh has not been considered by the 
higher judiciary.6 For territorial restriction, people who are outside those towns face the 
challenge to deposit the title-deeds because they have to go to deposit documents outside their 
own area. Section 59 of the TP Act makes three types of different provisions for registration of 
such mortgage unlike unique rule of simple mortgage.7 In many cases, mortgage by deposit of 
title deed is executed through forged title-deeds. Political influencers are usually accused of 
occupying the khas land at a nominal price. These properties are kept as a security against loan 
and showing over valuation and the bank faces problem to get back the money by selling the 
property to other.8 At the time of the mortgage property valuation an overvaluation of the 
property, the land price is shown to be several times higher and huge amount of money are 
borrowed from the mortgagee. In the aftermath of the game, the mortgagee will not be able to 
sell the mortgage property. Many times, despite court orders, mortgage property cannot be 
seized. The country’s banking sector’s loan defaulter has been caused by the overvaluation of 
mortgage property.9 In many cases, the mortgagor is selling the property again without 
repayment of the debt. Author has reviewed several literature related to this topic. Anika 
Mardiah Chowdhury in her blog Mortgage of Property, a brief discussion describe that in case 
of mortgage, all documents relating to mortgage property submit to mortgagee or bank or 
financial institution.10 Neha Mallik  in his blog Essential Elements of a Mortgage Deed describe 
that essential requisites for equitable mortgage are debt, intention for security, territorial 

restriction where mortgage created by deposited title-deeds of property.11  Shivam Goel in his 
article, ‘Equitable Mortgage: Essentials & Fundamentals’ expressed about the elements of 
equitable mortgage. The validity of this mortgage depends on the actual delivery of the original 
title deeds. Creating a mortgage based on photocopies or certified copies of the original title 
deeds is a serious defect in understanding on behalf of the parties involved.12 Tuli Rahman in her 
paper Security documentation against SME loan and its loan process of BRAC Bank Limited 
explain that mortgage by deposit of tittle deeds made by depositing the documents of title-deeds 
supported by a MODT and all essential land reports.13 According Equitable Mortgage by 
Deposit of Title Deeds published by Columbia Law Review Association, equitable mortgage on 
immovable property is created by deposit of title deeds as security. Deposit of tittle deeds 
affords a presumption that there is intention to security.14 This study is totally different from the 
other literature over the area. This type of mortgage is very popular for taking a loan, despite the 
fact that it has some lacunae that encourage the researcher to undertake the research. So the 
author is aimed at addressing this gap by exploring the primary and secondary sources of data.

Conceptual Framework of Mortgage by deposit of title- deeds

Meaning of Some Key Terms relating to Mortgage by deposit of title deeds

Mortgage

Mortgage is one kind of mode of transfer of property. The origin of the term "mort" finds its 
Latin and French roots. Mortgage is defined as a ‘transfer of title to property which is given as 
security for the payment of a debt or the performance of duty and that transfer will be void upon 
payment of debt or performance of the of the specified duty’. 

Section 58 of TP Act provides that ‘the transfer of an interest in specific immovable property to 
secure the payment of money advanced or to be advanced in the form of a loan, or the 
performance of an engagement that may give rise to a monetary liability known as mortgage’. 
The conventional interpretation of the term "mortgage" may be traced back to the statement 
made by MR Lindley in the case of Santley vs. Widle15, he provided the following definition:

“A mortgage is a conveyance of land or an assignment of chattels as security for the payment of 
a debt or the discharge of some other obligation for which it is given”.

A mortgage is not only an agreement but also a transfer of an interest in the immovable property. 
With respect to ownership, possession continues to reside with the mortgagor except the 
usufructuary mortgage.16 If a person lends money to another, he may accept the loan based 
solely on the borrower's guarantee to pay the amount of debt. In the former case, the mortgagee 
retains the right to suit for the money if it is not paid.17 It is evident that a mortgage is merely the 
transfer of an interest in the mortgaged property unlike a sell or gift.    

Mortgagor

The transferor is called a mortgagor. He must be capable of entering into contract and 
transferring property. Section 59A includes a person deriving title from a mortgagor unless 
otherwise expressly provided in this regard.18 Any person can mortgage, unless he is subject to 
a legal or personal disability. Ineligible to contract cannot transfer immovable property by 
mortgage. The Privy Council decided in Sadiq Ali Khan v. Jai Kishori that a deed written by a 
minor is void and cannot be used as proof of an estoppel claim.

Mortgagee 

As per section 58 of the TP Act, the transferee of mortgage is called a mortgagee and section 
59A includes a person deriving title under a mortgagee. A mortgagee may be any individual 
who is able to hold property. A person's inability to enter into a contract does not preclude him 
from being a transferee.

Mortgage Money

According to section 58(a), the principal amount and interest both are included as mortgage 
money.19  

Immovable property

‘Immovable property means such kind of property which includes land, benefits to arise out of 
land, and things attached to the earth’.20  

Agreement of Mortgage and Mortgage Contract

An agreement of mortgage is a contract just like any other contract.21 A mortgage agreement 
gives rise only to a personal obligation. A mortgage agreement is not subject to specific 
performance because the court will not enforce a loan agreement, whether secured or 
unsecured.22 

Mortgage-deed

According to section 58, the instrument used to complete the transfer in mortgage is known as 
a mortgage-deed.  

Title deed

Title-deeds” refer to documents that prove the depositor's prima facie title to the property. 

Deposit of Title-Deed 

Deposit of title - deeds refers deposit documents of title deeds to mortgagee either physical 
delivery or constructive delivery. For mortgage by deposit of title deed to be valid, not all of 
documents deposited need to show that the title is full. It is enough if the deposited deeds placed 
are proof of title.23 In Roberts v. Croft24  case, the mortgagor made mortgage by deposits of 
different title deeds that establish his title.25 

Conceptual basic of Mortgage by Deposit of Title-Deeds

In section 58 of TP Act enumerates six classes of mortgage, the mortgage by deposit of 
title-deeds is one of them. This type of mortgage is considered a straightforward method 
compared to other mortgage types. It is outlined in Section 58(f) of the Transfer of Property Act 
1882 and it is also known as an equitable mortgage. When a person transfers an interest in 
specific immovable property and creates security for a debt by depositing the documents of 
title-deeds of immovable property to creditor the document of title deeds in order to create 
security of debt in the places notified in section 58(f) this method of transfer is mortgage by 
deposit of title-deeds. The legislature's purpose in offering this type of mortgage is to provide 
convenience to the commercial community in cases where there is an urgent need for money 
before there is a chance to prepare a formal mortgage deed, there is simply a deposit of 

document of title deeds. It is a well-established rule of equity that the mere deposit of a title 
document without writing or verbal confirmation creates an obligation on the property 
referenced.

Element of mortgage by deposit of title-deeds

Parties 

There must be at least two parties to cause the mortgage happen. In section 4 of the TP Act 1882 
it has been said that the transaction which is like a contract the provisions of the contract act 
may be applied there.26 Moreover, Parties should enter into such contract with free consent as 
per the Contract Act, 1872. Mortgagor also includes other person who deliver title deeds from 
original mortgagor to mortgage. Where registration of memorandum of mortgage occurs, 
parties to the mortgage of immovable property are the registrar as assurance and all property 
owners or their agents. Agents require a registered power of attorney if a power of attorney is 
authorised to create a mortgage.27 

Specific immovable property

To create mortgage, the property must be specific. There must specify specific immovable 
property. Mortgaged property must be identifiable by its size, location, and boundaries, among 
other characteristics.28  The property should not be specified broadly.29 A mortgage by deposit 
of title deeds is only valid if the subject of the mortgage is specified in detail as per sections 21 
and 22 of the Registration Act of 1908, the property's description must be at least adequate for 
identifying the property. The description is adequate if it enables the property to be identified.30  
The court ruled that where the mortgagor indicated "all of my property" in the mortgage deed, 
it was not a valid mortgage. It would be invalid mortgage owing to ambiguity unless the 
immovable property must be expressed explicitly and specifically in the mortgage document. If 
mortgagor is unable to repay the loan after due date, the court will be able to seize the specified 
property and the mortgagee will be able to sell the mortgage property for recovering debt.31 In 
case  Dakkata v. Sasanapuri stated that even though the land's boundaries were not specified, 
the mortgage was deemed validly established because the property was sufficiently described.32 

Transfer of an interest

According to the definition given in section 58, the first requisite of a mortgage is that there 
should be a transfer of an interest in immovable property. The interest transferred depends upon 
the character of the mortgage. In mortgage by deposit of title deeds, a person deposits the 
documents of title deeds for the interest transferred. 

Security

Another component of this type of mortgage is security for debt or the fulfillment of an 
obligation that may cause to accomplish the monetary liability. Security could be for the 
purpose of obtaining a loan or as security for the repayment of an existing loan. Thus, the 
mortgagor and mortgagee have established debtor-creditor relationship.33 

Consideration of mortgage by deposit of title deeds 

The consideration for this mortgage referred the concept of value given or promised by one 
party in exchange for something of value from another party. It may be the money advanced or 
to be advanced in the form of a loan, a current or future debt, or the execution of an obligation 
that gives rise to the monetary obligation.

The Legal Framework to the Mortgage by Deposit of Title -Deeds in Bangladesh

There are some laws which governs the total mortgage and its procedure in Bangladesh namely 
Transfer of Property Act of 1882, The Registration Act 1908, The Code of Civil Procedure 
1908, Artha Rin Adalat Ain 2003, The Stamp Act, 1899 , The Contract Act 1872, The Evidence 
Act, 1872 , Limitation Act 1908, Power of Attorney Act 2012. 

Legal requirement for creating mortgage by deposit of title deeds in Bangladesh

Securing the Repayment of Debt

Debt is essential requisite to create a mortgage. Both future and existing debt can be covered by 
this type of mortgage.  The security for the debt is provided by depositing the title deeds of 
immovable property. If title deeds are deposited based on an oral agreement, aiming to secure 
both immediate and future advances, it results in the creation of an equitable mortgage.34   
Title-deeds may also be deposited to settle any unpaid balances on working accounts.35

Intention to security

To create a mortgage by deposit of title deeds, there must be a bona fide intention to secure a 
debt. The borrower deposits the property’s title deeds as security for the loan, and the agreement 
must specify that the property cannot be sold until the debt is paid. If the title deeds are split 
between different parties, the security can still be valid if the property is sufficient. The intention 
to create security is a factual matter. No mortgage is created if there's no debt or agreement for 
future advance. Writing is not required for an equitable mortgage.36 

Mode of Deposit

The mode of deposit may be either physical or constructive delivery to the creditor or his agent. 

Physical delivery of title-deeds

Physical delivery means actual deposition of document of title deeds by mortgagor to creditor 
or his agent. When the mortgagee already possesses the title deeds, it would be overly formal to 
require the formal process of the mortgagee handing the title deeds to the mortgagor, and then 
the mortgagor re-delivering them to the mortgagee.37

Constructive delivery of title deeds

Constructive delivery refers symbolic delivery. It is inferred from the parties' actions. Deposit 
of title deeds to the mortgagee can be either actual or constructive.38 In order to constitute a 
mortgage by deposit of title-deeds, physical delivery of such deeds is not an essential 
pre-condition. The assertion could not be held that documents of title deeds which are 
constructively delivered. 

Depositing the original title - deeds of document

If the document deposited does not indicate any type of title of the depositor, no mortgage is 
created. It is satisfactory if the documents deposited authentically pertain to the  mortgaged 
property.39 

Depositing certified copies of original deeds

Though there was some difference of opinion expressed by various court decision relating to 

validity of creation of equitable mortgage by deposit of certified copies of the original title 
deeds, it can be now taken to be well settled in the case Indian Bank v Punjab National Bank40  
that there is no legal embargo for creation of the mortgage by deposit of certified copies of 
original title deeds.

Deposit of stamped or sufficiently stamped document

To execute this type of mortgage, the mortgagor must deposit the duly stamped and registered 
documents of title deeds of immovable property.41 Duly Stamped  document indicates that the 
instrument contains an impressed stamp in the proper amount that has been affixed or utilised 
to comply with the law in Bangladesh.42 

Place Restriction

Delivery of documents of title to immovable property held in Dhaka, Chittagong, Narayangonj 
and any other town which the Government may specify by notification in official gazette. On 
3rd March, 1980 the Government published official gazette in this regard that in exercise of the 
powers conferred by clause f of section 58 of TP Act 1882, the Government is pleased to specify 
all municipal towns in Bangladesh to be the towns to which the provision of section 58(f) shall 
apply.43 The word 'town'  in section 58(f)  goes with 'delivers' rather than 'person'. The mere 
deposit of title deeds outside the town mentioned in section 58(f) creates neither a mortgage nor 
an obligation.  This clause does not require the person depositing the title-deeds to be in one of 
the towns specified but sufficient if he  deposits title deeds with the intent to create security to 
the creditor or his agent in that place.44 The court’s decision in  K. J. Nathan v S. V. Maruthi 
provides that if physical delivery took place outside the places mentioned in section 58(f), but 
the intention to create a mortgage was formed following the MODT were in one of the  specified 
towns.45 This clause does not require the person depositing the title-deeds to be in one of the 
towns specified but sufficient if he  deposits title deeds with the intent to create security to the 
creditor or his agent in that place.46 When documents are delivered in a town other than a 
notified town and forwarded to a notified town for deposit, the validity of an equitable mortgage 
is not affected.47 

Title Investigation

Any existing encumbrances or legal issues with the property are identified and addressed by title 
investigation.48 This involves examining land records, deeds, and other relevant documents. 
Documents of title-deeds prove the depositor's prima facie title to the property.49 All required 
documentation must be presented to the mortgagee. When bank is the mortgage, they obtain 
clearance certification from the Bangladesh bank for any outstanding debt.50 Furthermore, it 
determines that whether the property has a previous mortgage that is still pending. After that the 
property is valued in order to maintain the mortgage. The mortgage process is then carried out by any 
bank or mortgagee after a review is made to see if the property is registered or not in the register 
office.51 Usually, the previous 25 years of ownership are considered for any property. In 2022, 
Government of Bangladesh has introduced mortgage data bank for storing information of mortgaged 
properties for preventing deceitful efforts to take out multiple on the same mortgage property.52

Property Valuation

The mortgagee assesses the value of the property that will be mortgaged. This often involves a 
professional property valuation.53 At the time of the mortgage property valuation an 
overvaluation of the property, the land price is shown to be several times higher and huge 
amount of money are borrowed from the bank. In the aftermath of the game, the banks will not 
be able to sell the mortgage property. It is not possible to sell land of influencers in the country. 
Many times, despite court orders, mortgage property cannot be seized. The country’s banking 
sector’s loan defaulter has been caused by the overvaluation of mortgage property.54

Memorandum of Deposit of Title deeds (MODT)

MODT refers a document though which a mortgagor gives a written undertaking. The mortgage 
is created by mere deposit of title deeds and  if parties want, they can executing a memorandum 
of deposit of title deeds as additionally.55

Executing a memorandum of deposit of title deeds

Many financial institutions require a MODT from mortgagor as an additional proof of the 
formation of a mortgage. To distinguish it from a simple registered mortgage, such a 
Memorandum or letter is obtained at a later date after the deposit of title deeds and if taken on 
the same day, it may be subject to stamp duty and registration in accordance with the provisions 
of the law governing other types of mortgages.56 

Registration of MODT

If a contract is documented in writing, the document serves as the sole evidence of its terms and 
must be registered under Section 17 of the Registration Act, 1908. Section 17(b) mandates the 
registration of documents that create rights in immovable property valued at 100 Tk or more. 
Without registration, such documents cannot be used as evidence or to prove transactions 
affecting immovable property, as per Section 49. While an equitable mortgage (EMTD) can be 
made orally, if documented in writing as a memorandum of deposit of title deeds (MODT), it 
must also be registered, overriding Section 59 of the Transfer of Property Act.57 The most 
important factor to consider is whether the parties truly intended for the document to stand alone 
as proof of the transaction.58 In State of Haryana v. Narvir Singh case it held that where the 
written memorandum creates rights, liabilities, or extinguishes those, the same requires 
registration.59 

Mortgage by deposit of title- deeds when can be effected by registered instrument

The mortgage by deposit of title deeds does not require registration, but there is some 
exception.60 The Proviso to Section 48 of the Registration Act states that a mortgage by deposit 
of title deeds (as defined in Section 58 of the Transfer of Property Act) will take precedence over 
a subsequently executed and registered mortgage deed relating to the same property. While the 
deposit of title deeds serves as security for the creditor to recover the loaned money, if the 
parties formalize their agreement in writing, the written document becomes the sole evidence of 
the terms. In such cases, both the deposit of title deeds and the written agreement are essential 
to establish the mortgage.61 Section 17 of the Registration Act, 1908 mandates the registration 

of instruments of mortgage as outlined in Section 59 of the Transfer of Property Act, 1882. 
Section 59 provides specific provisions for creating a mortgage through a registered instrument. 
When the mortgagee is not a bank, financial institution, or the Government, a mortgage can be 
created without requiring a registered document. However, the proviso to Section 59 states that 
if the mortgagee is the Government, a Scheduled Bank, or a financial institution, a mortgage by 
deposit of title deeds must be executed through a registered instrument. Additionally, in cases 
involving a tripartite agreement between a buyer, seller, and a Scheduled Bank or financial 
institution, the buyer agrees to purchase property from the seller, and the seller commits to 
transferring the property through a registered instrument after construction or development. The 
bank or financial institution provides financial assistance to the seller on behalf of the buyer. In 
this scenario, the property is mortgaged to the bank or financial institution by depositing the title 
deeds as security for the loan. Here, a separate registered instrument for the mortgage by deposit 
of title deeds is not required.62 Registration of a mortgage ensures its legal validity and 
establishes its priority in cases of multiple claims on the property. For the document to be valid, 
it must include the signatures of the mortgagor, mortgagee, and a witness, as well as proper 
attestation and payment of stamp duties.63  

Stamp Duty obligations

The mortgage deed must be stamped in accordance with the Stamp Act 1899. The appropriate 
stamp duty needs to be paid to make the document legally valid.64 Stamp duty is levied on the 
instrument, such as a Memorandum of Entry (MoE), rather than the transaction itself. Under 
Article 6 of Schedule I of the Stamp Act, 1899, stamp duty applies to instruments evidencing 
agreements related to the deposit of title deeds. If the agreement is in writing, it must be 
properly stamped to be admissible as evidence. For registered mortgages, stamp duty is paid, 
but in other cases where no formal instrument is executed, the duty is often avoided, leading to 
government revenue losses.

Possession 

No delivery of possession of property is necessary for this type of mortgage.65 This means that 
the mortgagor keeps the property. Physical possession of the property is not transferred to the 
lender. However, there should be a symbolic delivery of possession, such as handing over 

documents or keys, to complete the mortgage process. There is no transfer of possession from 
the mortgagor to the mortgagee. This privilege is based upon certain conditions stipulated in the 
mortgage contract. The mortgagor is obligated to the provisions of the mortgage contract, 
including making payments on time, maintaining the property in good condition, and using it 
for lawful purposes.66 

Remedies

A mortgagee by deposit of title deeds can sue for sale or mortgage money but not foreclosure, 
while the mortgagor retains the right of redemption.

Frequency and Volume of Equitable Mortgages 

Equitable mortgage is a prevalent form of collateral in Bangladesh, particularly in the banking 
sector. They are widely used to secure loans, especially for real estate transactions. While 
precise data on the frequency and volume of equitable mortgages is limited, the following 
observations can be made67

High Frequency: Equitable mortgages are a common practice among financial institutions, 
particularly banks.

Significant Volume: A substantial portion of the loan portfolios of banks and financial 
institutions in Bangladesh is secured by equitable mortgages.68

Regulatory Recognition: The Bangladesh Bank has specific guidelines and regulations for 
equitable mortgages, indicating their importance in the financial system.

Findings

key findings from the literature review, legal framework analysis and case law examination on 
mortgage by deposit of title deeds are outlined:

Intention to Create Security is the main requisite

A recurring theme in literature is that the importance of the mortgagor's clear intention to create 
a security interest that the title deeds of mortgage property shall be the security for the debt. If 
part of the documents of title be deposited to one person and other part thereof with another, 

each deposit may have a good security. Intention to create security is enough for valid mortgage, 
but lack of clarity in term ‘intention to create’ dispute arise in the question whether there is 
bonafide intention or malafide intention to create security.

Lacuna in the provision of territorial restriction

Mortgage by deposit of title deeds in Bangladesh is created by the deposit of title deeds in the 
towns of Dhaka, Chittagong and Narayangonj and all municipal towns in Bangladesh. 
Government included municipal town in 1980 by the notification in gazette, but this is not 
popular. Judgement of Ayat steels Limited vs Mohammad Ali case was published in 2011 but this 
case did not mention about the gazette published in 1980 for the place of deposit of  title deeds. 
Mortgage by deposit of title deeds is a common and easy form of mortgage but specifying the 
place it arise complexities. In a judicial decision it had been seen that delivery of documents took 
place outside the places mentioned in section 58(f), but the intention to create a mortgage was 
formed following the deeds were in one of the towns specified in 58(f) that mortgage was valid.

Non requirement of registration

Generally, mortgage by deposit title deeds do not require registration, although registration of 
the deposit may strengthen the creditor's position. Register instruments are use as proof of 
evidence and if the mortgage is effected by registered instrument that case it in not essay to 
commit fraud. When mortgagee is Government, Schedule Bank or Financial Institution that 
case mortgage by deposit of title deeds effected by registered instrument, but in accordance with 
tripartite agreement mention in section 59 in that case even if schedule bank or financial 
institution, mortgage shall not be required to be effected by register instrument. 

Flexibility of Equitable Mortgage

Equitable mortgage offers flexibility in terms of creation and enforcement, only deposit of title 
deeds with intention to create security for debt money create mortgage. Because of this 
flexibility, some case mortgagee cannot recover mortgage money or cannot sell the property.

Lack of provision regarding the formalities

The specific formalities for deposit of title deeds required for creating a valid mortgage is not 
be explicitly outlined in the law. There is another practice in vogue that many financial 
institutions obtain a Memorandum of Deposit of Title Deeds from the borrowers as an 
additional proof of the creation of mortgage. Under the said provisions of the Transfer of 
Property Act, such a Memorandum or the letter is not a pre-requisite and not legally required.

Stamp Duty Considerations

Mortgage by deposit of title deeds created only by deposit of title deeds, the specific stamp duty 
requirements is not explicitly stated. 

Recommendations

1. At first, the legislature should amend section 59 of The TP Act 1882 and substituted that all 
type of mortgage under section 58 can be effected by a registered instrument. 

2.  Government should remove the provision of territorial restrictions on the place of deposit. 
If it is not possible, the government should also specify the upazilla as the place of deposit 
of title deeds. 

3.  Mortgagee should gather all pertinent details documents regarding the mortgaged property.

4.  Making law to include pre-requisite for mortgage by deposit of title deeds that all 
mortgagee collect MODT from mortgagor. 

5.  The Government should take sufficient measure for the mortgage property valuation in case 
of mortgage by deposit of title deeds.

6.  In order to automate the preparation of deeds, a computerised method should be 
implemented. If mortgage deeds are produced using a computer, it will be simple to avoid 
errors and manipulations. In the era of computers, land documents preparation must be 
automated.

Conclusion

In Bangladesh, the mortgage by deposit of title deeds is considered a flexible type of mortgage, 
as it is established only by depositing the title deeds of immovable property with the intention 
of creating security for a debt. This paper, based on a thorough examination of relevant laws, 
cases, books, journal articles, blogs, and websites, outlines the requirements for creating a 
mortgage by deposit of title deeds. The key prerequisites for this type of mortgage include the 
existence of a debt, the intention to create security, and the deposit of title deeds. This form of 
mortgage is created by depositing title deeds of immovable property in specific locations, such 
as Dhaka, Chittagong, Narayanganj, and any other town notified by the government in the 
official gazette, for the purpose of securing a debt. While generally, a mortgage by deposit of 
title deeds doesn't require a registered instrument, an exception exists when the mortgagee is the 
government, a scheduled bank, or a financial institution. In such cases, registration is 
mandatory. However, if a scheduled bank or financial institution is part of a tripartite agreement, 
registration of this mortgage may not be necessary. The research findings highlight areas where 
legislative reforms and procedural enhancements could be beneficial. The paper serves as a 
guide for understanding how a mortgage by deposit of title deeds is created in Bangladesh. 
Additionally, it identifies gaps and ambiguities in the current legal framework, providing 
recommendations for legislative amendments and procedural enactments.
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concept compared to other types of mortgages. In this mortgage, the mortgagor merely delivers 
the title-deeds of immovable property to the mortgagee with the intention of obtaining a debt 
and established a security interest against the debt.3  Because of ambiguity in the legal provision 
relating to registration and territorial restriction and the absence of clear guidelines creates 
uncertainty for mortgagor and mortgagee. There are challenges include property over valuation, 
deposit of forged documents, registration and sell procedure of mortgage property by the 
mortgagee to obtain their remedy.4 The local extend to create this mortgage is all over 
Bangladesh but the title-deeds is to be deposited to only three cities.5 However the gazette of 
1980 extending the area to all municipalities of Bangladesh has not been considered by the 
higher judiciary.6 For territorial restriction, people who are outside those towns face the 
challenge to deposit the title-deeds because they have to go to deposit documents outside their 
own area. Section 59 of the TP Act makes three types of different provisions for registration of 
such mortgage unlike unique rule of simple mortgage.7 In many cases, mortgage by deposit of 
title deed is executed through forged title-deeds. Political influencers are usually accused of 
occupying the khas land at a nominal price. These properties are kept as a security against loan 
and showing over valuation and the bank faces problem to get back the money by selling the 
property to other.8 At the time of the mortgage property valuation an overvaluation of the 
property, the land price is shown to be several times higher and huge amount of money are 
borrowed from the mortgagee. In the aftermath of the game, the mortgagee will not be able to 
sell the mortgage property. Many times, despite court orders, mortgage property cannot be 
seized. The country’s banking sector’s loan defaulter has been caused by the overvaluation of 
mortgage property.9 In many cases, the mortgagor is selling the property again without 
repayment of the debt. Author has reviewed several literature related to this topic. Anika 
Mardiah Chowdhury in her blog Mortgage of Property, a brief discussion describe that in case 
of mortgage, all documents relating to mortgage property submit to mortgagee or bank or 
financial institution.10 Neha Mallik  in his blog Essential Elements of a Mortgage Deed describe 
that essential requisites for equitable mortgage are debt, intention for security, territorial 

restriction where mortgage created by deposited title-deeds of property.11  Shivam Goel in his 
article, ‘Equitable Mortgage: Essentials & Fundamentals’ expressed about the elements of 
equitable mortgage. The validity of this mortgage depends on the actual delivery of the original 
title deeds. Creating a mortgage based on photocopies or certified copies of the original title 
deeds is a serious defect in understanding on behalf of the parties involved.12 Tuli Rahman in her 
paper Security documentation against SME loan and its loan process of BRAC Bank Limited 
explain that mortgage by deposit of tittle deeds made by depositing the documents of title-deeds 
supported by a MODT and all essential land reports.13 According Equitable Mortgage by 
Deposit of Title Deeds published by Columbia Law Review Association, equitable mortgage on 
immovable property is created by deposit of title deeds as security. Deposit of tittle deeds 
affords a presumption that there is intention to security.14 This study is totally different from the 
other literature over the area. This type of mortgage is very popular for taking a loan, despite the 
fact that it has some lacunae that encourage the researcher to undertake the research. So the 
author is aimed at addressing this gap by exploring the primary and secondary sources of data.

Conceptual Framework of Mortgage by deposit of title- deeds

Meaning of Some Key Terms relating to Mortgage by deposit of title deeds

Mortgage

Mortgage is one kind of mode of transfer of property. The origin of the term "mort" finds its 
Latin and French roots. Mortgage is defined as a ‘transfer of title to property which is given as 
security for the payment of a debt or the performance of duty and that transfer will be void upon 
payment of debt or performance of the of the specified duty’. 

Section 58 of TP Act provides that ‘the transfer of an interest in specific immovable property to 
secure the payment of money advanced or to be advanced in the form of a loan, or the 
performance of an engagement that may give rise to a monetary liability known as mortgage’. 
The conventional interpretation of the term "mortgage" may be traced back to the statement 
made by MR Lindley in the case of Santley vs. Widle15, he provided the following definition:

“A mortgage is a conveyance of land or an assignment of chattels as security for the payment of 
a debt or the discharge of some other obligation for which it is given”.

A mortgage is not only an agreement but also a transfer of an interest in the immovable property. 
With respect to ownership, possession continues to reside with the mortgagor except the 
usufructuary mortgage.16 If a person lends money to another, he may accept the loan based 
solely on the borrower's guarantee to pay the amount of debt. In the former case, the mortgagee 
retains the right to suit for the money if it is not paid.17 It is evident that a mortgage is merely the 
transfer of an interest in the mortgaged property unlike a sell or gift.    

Mortgagor

The transferor is called a mortgagor. He must be capable of entering into contract and 
transferring property. Section 59A includes a person deriving title from a mortgagor unless 
otherwise expressly provided in this regard.18 Any person can mortgage, unless he is subject to 
a legal or personal disability. Ineligible to contract cannot transfer immovable property by 
mortgage. The Privy Council decided in Sadiq Ali Khan v. Jai Kishori that a deed written by a 
minor is void and cannot be used as proof of an estoppel claim.

Mortgagee 

As per section 58 of the TP Act, the transferee of mortgage is called a mortgagee and section 
59A includes a person deriving title under a mortgagee. A mortgagee may be any individual 
who is able to hold property. A person's inability to enter into a contract does not preclude him 
from being a transferee.

Mortgage Money

According to section 58(a), the principal amount and interest both are included as mortgage 
money.19  

Immovable property

‘Immovable property means such kind of property which includes land, benefits to arise out of 
land, and things attached to the earth’.20  

16 Abinash Mandilwar, “Mortgage- An Overview,” Banking Digest, January 8, 2022, 
https://bankingdigests.com/blog/mortgage-an-overview/accessed on 24 November 2023.

17 S. M. Hasan Talukder, Unlocking Law of Transfer of Property, 2nd ed. (Dhaka: Law’s Empire, 2019).
18 “The Transfer of Property Act 1882,” Pub. L. No. 4, § 59A
19 “The Transfer of Property Act 1882,” Pub. L. No. 4, § 58
20 “General Clauses Act 1897,”Pub. L. No. 10, § 3(25)

Agreement of Mortgage and Mortgage Contract

An agreement of mortgage is a contract just like any other contract.21 A mortgage agreement 
gives rise only to a personal obligation. A mortgage agreement is not subject to specific 
performance because the court will not enforce a loan agreement, whether secured or 
unsecured.22 

Mortgage-deed

According to section 58, the instrument used to complete the transfer in mortgage is known as 
a mortgage-deed.  

Title deed

Title-deeds” refer to documents that prove the depositor's prima facie title to the property. 

Deposit of Title-Deed 

Deposit of title - deeds refers deposit documents of title deeds to mortgagee either physical 
delivery or constructive delivery. For mortgage by deposit of title deed to be valid, not all of 
documents deposited need to show that the title is full. It is enough if the deposited deeds placed 
are proof of title.23 In Roberts v. Croft24  case, the mortgagor made mortgage by deposits of 
different title deeds that establish his title.25 

Conceptual basic of Mortgage by Deposit of Title-Deeds

In section 58 of TP Act enumerates six classes of mortgage, the mortgage by deposit of 
title-deeds is one of them. This type of mortgage is considered a straightforward method 
compared to other mortgage types. It is outlined in Section 58(f) of the Transfer of Property Act 
1882 and it is also known as an equitable mortgage. When a person transfers an interest in 
specific immovable property and creates security for a debt by depositing the documents of 
title-deeds of immovable property to creditor the document of title deeds in order to create 
security of debt in the places notified in section 58(f) this method of transfer is mortgage by 
deposit of title-deeds. The legislature's purpose in offering this type of mortgage is to provide 
convenience to the commercial community in cases where there is an urgent need for money 
before there is a chance to prepare a formal mortgage deed, there is simply a deposit of 

document of title deeds. It is a well-established rule of equity that the mere deposit of a title 
document without writing or verbal confirmation creates an obligation on the property 
referenced.

Element of mortgage by deposit of title-deeds

Parties 

There must be at least two parties to cause the mortgage happen. In section 4 of the TP Act 1882 
it has been said that the transaction which is like a contract the provisions of the contract act 
may be applied there.26 Moreover, Parties should enter into such contract with free consent as 
per the Contract Act, 1872. Mortgagor also includes other person who deliver title deeds from 
original mortgagor to mortgage. Where registration of memorandum of mortgage occurs, 
parties to the mortgage of immovable property are the registrar as assurance and all property 
owners or their agents. Agents require a registered power of attorney if a power of attorney is 
authorised to create a mortgage.27 

Specific immovable property

To create mortgage, the property must be specific. There must specify specific immovable 
property. Mortgaged property must be identifiable by its size, location, and boundaries, among 
other characteristics.28  The property should not be specified broadly.29 A mortgage by deposit 
of title deeds is only valid if the subject of the mortgage is specified in detail as per sections 21 
and 22 of the Registration Act of 1908, the property's description must be at least adequate for 
identifying the property. The description is adequate if it enables the property to be identified.30  
The court ruled that where the mortgagor indicated "all of my property" in the mortgage deed, 
it was not a valid mortgage. It would be invalid mortgage owing to ambiguity unless the 
immovable property must be expressed explicitly and specifically in the mortgage document. If 
mortgagor is unable to repay the loan after due date, the court will be able to seize the specified 
property and the mortgagee will be able to sell the mortgage property for recovering debt.31 In 
case  Dakkata v. Sasanapuri stated that even though the land's boundaries were not specified, 
the mortgage was deemed validly established because the property was sufficiently described.32 

Transfer of an interest

According to the definition given in section 58, the first requisite of a mortgage is that there 
should be a transfer of an interest in immovable property. The interest transferred depends upon 
the character of the mortgage. In mortgage by deposit of title deeds, a person deposits the 
documents of title deeds for the interest transferred. 

Security

Another component of this type of mortgage is security for debt or the fulfillment of an 
obligation that may cause to accomplish the monetary liability. Security could be for the 
purpose of obtaining a loan or as security for the repayment of an existing loan. Thus, the 
mortgagor and mortgagee have established debtor-creditor relationship.33 

Consideration of mortgage by deposit of title deeds 

The consideration for this mortgage referred the concept of value given or promised by one 
party in exchange for something of value from another party. It may be the money advanced or 
to be advanced in the form of a loan, a current or future debt, or the execution of an obligation 
that gives rise to the monetary obligation.

The Legal Framework to the Mortgage by Deposit of Title -Deeds in Bangladesh

There are some laws which governs the total mortgage and its procedure in Bangladesh namely 
Transfer of Property Act of 1882, The Registration Act 1908, The Code of Civil Procedure 
1908, Artha Rin Adalat Ain 2003, The Stamp Act, 1899 , The Contract Act 1872, The Evidence 
Act, 1872 , Limitation Act 1908, Power of Attorney Act 2012. 

Legal requirement for creating mortgage by deposit of title deeds in Bangladesh

Securing the Repayment of Debt

Debt is essential requisite to create a mortgage. Both future and existing debt can be covered by 
this type of mortgage.  The security for the debt is provided by depositing the title deeds of 
immovable property. If title deeds are deposited based on an oral agreement, aiming to secure 
both immediate and future advances, it results in the creation of an equitable mortgage.34   
Title-deeds may also be deposited to settle any unpaid balances on working accounts.35

Intention to security

To create a mortgage by deposit of title deeds, there must be a bona fide intention to secure a 
debt. The borrower deposits the property’s title deeds as security for the loan, and the agreement 
must specify that the property cannot be sold until the debt is paid. If the title deeds are split 
between different parties, the security can still be valid if the property is sufficient. The intention 
to create security is a factual matter. No mortgage is created if there's no debt or agreement for 
future advance. Writing is not required for an equitable mortgage.36 

Mode of Deposit

The mode of deposit may be either physical or constructive delivery to the creditor or his agent. 

Physical delivery of title-deeds

Physical delivery means actual deposition of document of title deeds by mortgagor to creditor 
or his agent. When the mortgagee already possesses the title deeds, it would be overly formal to 
require the formal process of the mortgagee handing the title deeds to the mortgagor, and then 
the mortgagor re-delivering them to the mortgagee.37

Constructive delivery of title deeds

Constructive delivery refers symbolic delivery. It is inferred from the parties' actions. Deposit 
of title deeds to the mortgagee can be either actual or constructive.38 In order to constitute a 
mortgage by deposit of title-deeds, physical delivery of such deeds is not an essential 
pre-condition. The assertion could not be held that documents of title deeds which are 
constructively delivered. 

Depositing the original title - deeds of document

If the document deposited does not indicate any type of title of the depositor, no mortgage is 
created. It is satisfactory if the documents deposited authentically pertain to the  mortgaged 
property.39 

Depositing certified copies of original deeds

Though there was some difference of opinion expressed by various court decision relating to 

validity of creation of equitable mortgage by deposit of certified copies of the original title 
deeds, it can be now taken to be well settled in the case Indian Bank v Punjab National Bank40  
that there is no legal embargo for creation of the mortgage by deposit of certified copies of 
original title deeds.

Deposit of stamped or sufficiently stamped document

To execute this type of mortgage, the mortgagor must deposit the duly stamped and registered 
documents of title deeds of immovable property.41 Duly Stamped  document indicates that the 
instrument contains an impressed stamp in the proper amount that has been affixed or utilised 
to comply with the law in Bangladesh.42 

Place Restriction

Delivery of documents of title to immovable property held in Dhaka, Chittagong, Narayangonj 
and any other town which the Government may specify by notification in official gazette. On 
3rd March, 1980 the Government published official gazette in this regard that in exercise of the 
powers conferred by clause f of section 58 of TP Act 1882, the Government is pleased to specify 
all municipal towns in Bangladesh to be the towns to which the provision of section 58(f) shall 
apply.43 The word 'town'  in section 58(f)  goes with 'delivers' rather than 'person'. The mere 
deposit of title deeds outside the town mentioned in section 58(f) creates neither a mortgage nor 
an obligation.  This clause does not require the person depositing the title-deeds to be in one of 
the towns specified but sufficient if he  deposits title deeds with the intent to create security to 
the creditor or his agent in that place.44 The court’s decision in  K. J. Nathan v S. V. Maruthi 
provides that if physical delivery took place outside the places mentioned in section 58(f), but 
the intention to create a mortgage was formed following the MODT were in one of the  specified 
towns.45 This clause does not require the person depositing the title-deeds to be in one of the 
towns specified but sufficient if he  deposits title deeds with the intent to create security to the 
creditor or his agent in that place.46 When documents are delivered in a town other than a 
notified town and forwarded to a notified town for deposit, the validity of an equitable mortgage 
is not affected.47 

Title Investigation

Any existing encumbrances or legal issues with the property are identified and addressed by title 
investigation.48 This involves examining land records, deeds, and other relevant documents. 
Documents of title-deeds prove the depositor's prima facie title to the property.49 All required 
documentation must be presented to the mortgagee. When bank is the mortgage, they obtain 
clearance certification from the Bangladesh bank for any outstanding debt.50 Furthermore, it 
determines that whether the property has a previous mortgage that is still pending. After that the 
property is valued in order to maintain the mortgage. The mortgage process is then carried out by any 
bank or mortgagee after a review is made to see if the property is registered or not in the register 
office.51 Usually, the previous 25 years of ownership are considered for any property. In 2022, 
Government of Bangladesh has introduced mortgage data bank for storing information of mortgaged 
properties for preventing deceitful efforts to take out multiple on the same mortgage property.52

Property Valuation

The mortgagee assesses the value of the property that will be mortgaged. This often involves a 
professional property valuation.53 At the time of the mortgage property valuation an 
overvaluation of the property, the land price is shown to be several times higher and huge 
amount of money are borrowed from the bank. In the aftermath of the game, the banks will not 
be able to sell the mortgage property. It is not possible to sell land of influencers in the country. 
Many times, despite court orders, mortgage property cannot be seized. The country’s banking 
sector’s loan defaulter has been caused by the overvaluation of mortgage property.54

Memorandum of Deposit of Title deeds (MODT)

MODT refers a document though which a mortgagor gives a written undertaking. The mortgage 
is created by mere deposit of title deeds and  if parties want, they can executing a memorandum 
of deposit of title deeds as additionally.55

Executing a memorandum of deposit of title deeds

Many financial institutions require a MODT from mortgagor as an additional proof of the 
formation of a mortgage. To distinguish it from a simple registered mortgage, such a 
Memorandum or letter is obtained at a later date after the deposit of title deeds and if taken on 
the same day, it may be subject to stamp duty and registration in accordance with the provisions 
of the law governing other types of mortgages.56 

Registration of MODT

If a contract is documented in writing, the document serves as the sole evidence of its terms and 
must be registered under Section 17 of the Registration Act, 1908. Section 17(b) mandates the 
registration of documents that create rights in immovable property valued at 100 Tk or more. 
Without registration, such documents cannot be used as evidence or to prove transactions 
affecting immovable property, as per Section 49. While an equitable mortgage (EMTD) can be 
made orally, if documented in writing as a memorandum of deposit of title deeds (MODT), it 
must also be registered, overriding Section 59 of the Transfer of Property Act.57 The most 
important factor to consider is whether the parties truly intended for the document to stand alone 
as proof of the transaction.58 In State of Haryana v. Narvir Singh case it held that where the 
written memorandum creates rights, liabilities, or extinguishes those, the same requires 
registration.59 

Mortgage by deposit of title- deeds when can be effected by registered instrument

The mortgage by deposit of title deeds does not require registration, but there is some 
exception.60 The Proviso to Section 48 of the Registration Act states that a mortgage by deposit 
of title deeds (as defined in Section 58 of the Transfer of Property Act) will take precedence over 
a subsequently executed and registered mortgage deed relating to the same property. While the 
deposit of title deeds serves as security for the creditor to recover the loaned money, if the 
parties formalize their agreement in writing, the written document becomes the sole evidence of 
the terms. In such cases, both the deposit of title deeds and the written agreement are essential 
to establish the mortgage.61 Section 17 of the Registration Act, 1908 mandates the registration 

of instruments of mortgage as outlined in Section 59 of the Transfer of Property Act, 1882. 
Section 59 provides specific provisions for creating a mortgage through a registered instrument. 
When the mortgagee is not a bank, financial institution, or the Government, a mortgage can be 
created without requiring a registered document. However, the proviso to Section 59 states that 
if the mortgagee is the Government, a Scheduled Bank, or a financial institution, a mortgage by 
deposit of title deeds must be executed through a registered instrument. Additionally, in cases 
involving a tripartite agreement between a buyer, seller, and a Scheduled Bank or financial 
institution, the buyer agrees to purchase property from the seller, and the seller commits to 
transferring the property through a registered instrument after construction or development. The 
bank or financial institution provides financial assistance to the seller on behalf of the buyer. In 
this scenario, the property is mortgaged to the bank or financial institution by depositing the title 
deeds as security for the loan. Here, a separate registered instrument for the mortgage by deposit 
of title deeds is not required.62 Registration of a mortgage ensures its legal validity and 
establishes its priority in cases of multiple claims on the property. For the document to be valid, 
it must include the signatures of the mortgagor, mortgagee, and a witness, as well as proper 
attestation and payment of stamp duties.63  

Stamp Duty obligations

The mortgage deed must be stamped in accordance with the Stamp Act 1899. The appropriate 
stamp duty needs to be paid to make the document legally valid.64 Stamp duty is levied on the 
instrument, such as a Memorandum of Entry (MoE), rather than the transaction itself. Under 
Article 6 of Schedule I of the Stamp Act, 1899, stamp duty applies to instruments evidencing 
agreements related to the deposit of title deeds. If the agreement is in writing, it must be 
properly stamped to be admissible as evidence. For registered mortgages, stamp duty is paid, 
but in other cases where no formal instrument is executed, the duty is often avoided, leading to 
government revenue losses.

Possession 

No delivery of possession of property is necessary for this type of mortgage.65 This means that 
the mortgagor keeps the property. Physical possession of the property is not transferred to the 
lender. However, there should be a symbolic delivery of possession, such as handing over 

documents or keys, to complete the mortgage process. There is no transfer of possession from 
the mortgagor to the mortgagee. This privilege is based upon certain conditions stipulated in the 
mortgage contract. The mortgagor is obligated to the provisions of the mortgage contract, 
including making payments on time, maintaining the property in good condition, and using it 
for lawful purposes.66 

Remedies

A mortgagee by deposit of title deeds can sue for sale or mortgage money but not foreclosure, 
while the mortgagor retains the right of redemption.

Frequency and Volume of Equitable Mortgages 

Equitable mortgage is a prevalent form of collateral in Bangladesh, particularly in the banking 
sector. They are widely used to secure loans, especially for real estate transactions. While 
precise data on the frequency and volume of equitable mortgages is limited, the following 
observations can be made67

High Frequency: Equitable mortgages are a common practice among financial institutions, 
particularly banks.

Significant Volume: A substantial portion of the loan portfolios of banks and financial 
institutions in Bangladesh is secured by equitable mortgages.68

Regulatory Recognition: The Bangladesh Bank has specific guidelines and regulations for 
equitable mortgages, indicating their importance in the financial system.

Findings

key findings from the literature review, legal framework analysis and case law examination on 
mortgage by deposit of title deeds are outlined:

Intention to Create Security is the main requisite

A recurring theme in literature is that the importance of the mortgagor's clear intention to create 
a security interest that the title deeds of mortgage property shall be the security for the debt. If 
part of the documents of title be deposited to one person and other part thereof with another, 

each deposit may have a good security. Intention to create security is enough for valid mortgage, 
but lack of clarity in term ‘intention to create’ dispute arise in the question whether there is 
bonafide intention or malafide intention to create security.

Lacuna in the provision of territorial restriction

Mortgage by deposit of title deeds in Bangladesh is created by the deposit of title deeds in the 
towns of Dhaka, Chittagong and Narayangonj and all municipal towns in Bangladesh. 
Government included municipal town in 1980 by the notification in gazette, but this is not 
popular. Judgement of Ayat steels Limited vs Mohammad Ali case was published in 2011 but this 
case did not mention about the gazette published in 1980 for the place of deposit of  title deeds. 
Mortgage by deposit of title deeds is a common and easy form of mortgage but specifying the 
place it arise complexities. In a judicial decision it had been seen that delivery of documents took 
place outside the places mentioned in section 58(f), but the intention to create a mortgage was 
formed following the deeds were in one of the towns specified in 58(f) that mortgage was valid.

Non requirement of registration

Generally, mortgage by deposit title deeds do not require registration, although registration of 
the deposit may strengthen the creditor's position. Register instruments are use as proof of 
evidence and if the mortgage is effected by registered instrument that case it in not essay to 
commit fraud. When mortgagee is Government, Schedule Bank or Financial Institution that 
case mortgage by deposit of title deeds effected by registered instrument, but in accordance with 
tripartite agreement mention in section 59 in that case even if schedule bank or financial 
institution, mortgage shall not be required to be effected by register instrument. 

Flexibility of Equitable Mortgage

Equitable mortgage offers flexibility in terms of creation and enforcement, only deposit of title 
deeds with intention to create security for debt money create mortgage. Because of this 
flexibility, some case mortgagee cannot recover mortgage money or cannot sell the property.

Lack of provision regarding the formalities

The specific formalities for deposit of title deeds required for creating a valid mortgage is not 
be explicitly outlined in the law. There is another practice in vogue that many financial 
institutions obtain a Memorandum of Deposit of Title Deeds from the borrowers as an 
additional proof of the creation of mortgage. Under the said provisions of the Transfer of 
Property Act, such a Memorandum or the letter is not a pre-requisite and not legally required.

Stamp Duty Considerations

Mortgage by deposit of title deeds created only by deposit of title deeds, the specific stamp duty 
requirements is not explicitly stated. 

Recommendations

1. At first, the legislature should amend section 59 of The TP Act 1882 and substituted that all 
type of mortgage under section 58 can be effected by a registered instrument. 

2.  Government should remove the provision of territorial restrictions on the place of deposit. 
If it is not possible, the government should also specify the upazilla as the place of deposit 
of title deeds. 

3.  Mortgagee should gather all pertinent details documents regarding the mortgaged property.

4.  Making law to include pre-requisite for mortgage by deposit of title deeds that all 
mortgagee collect MODT from mortgagor. 

5.  The Government should take sufficient measure for the mortgage property valuation in case 
of mortgage by deposit of title deeds.

6.  In order to automate the preparation of deeds, a computerised method should be 
implemented. If mortgage deeds are produced using a computer, it will be simple to avoid 
errors and manipulations. In the era of computers, land documents preparation must be 
automated.

Conclusion

In Bangladesh, the mortgage by deposit of title deeds is considered a flexible type of mortgage, 
as it is established only by depositing the title deeds of immovable property with the intention 
of creating security for a debt. This paper, based on a thorough examination of relevant laws, 
cases, books, journal articles, blogs, and websites, outlines the requirements for creating a 
mortgage by deposit of title deeds. The key prerequisites for this type of mortgage include the 
existence of a debt, the intention to create security, and the deposit of title deeds. This form of 
mortgage is created by depositing title deeds of immovable property in specific locations, such 
as Dhaka, Chittagong, Narayanganj, and any other town notified by the government in the 
official gazette, for the purpose of securing a debt. While generally, a mortgage by deposit of 
title deeds doesn't require a registered instrument, an exception exists when the mortgagee is the 
government, a scheduled bank, or a financial institution. In such cases, registration is 
mandatory. However, if a scheduled bank or financial institution is part of a tripartite agreement, 
registration of this mortgage may not be necessary. The research findings highlight areas where 
legislative reforms and procedural enhancements could be beneficial. The paper serves as a 
guide for understanding how a mortgage by deposit of title deeds is created in Bangladesh. 
Additionally, it identifies gaps and ambiguities in the current legal framework, providing 
recommendations for legislative amendments and procedural enactments.
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concept compared to other types of mortgages. In this mortgage, the mortgagor merely delivers 
the title-deeds of immovable property to the mortgagee with the intention of obtaining a debt 
and established a security interest against the debt.3  Because of ambiguity in the legal provision 
relating to registration and territorial restriction and the absence of clear guidelines creates 
uncertainty for mortgagor and mortgagee. There are challenges include property over valuation, 
deposit of forged documents, registration and sell procedure of mortgage property by the 
mortgagee to obtain their remedy.4 The local extend to create this mortgage is all over 
Bangladesh but the title-deeds is to be deposited to only three cities.5 However the gazette of 
1980 extending the area to all municipalities of Bangladesh has not been considered by the 
higher judiciary.6 For territorial restriction, people who are outside those towns face the 
challenge to deposit the title-deeds because they have to go to deposit documents outside their 
own area. Section 59 of the TP Act makes three types of different provisions for registration of 
such mortgage unlike unique rule of simple mortgage.7 In many cases, mortgage by deposit of 
title deed is executed through forged title-deeds. Political influencers are usually accused of 
occupying the khas land at a nominal price. These properties are kept as a security against loan 
and showing over valuation and the bank faces problem to get back the money by selling the 
property to other.8 At the time of the mortgage property valuation an overvaluation of the 
property, the land price is shown to be several times higher and huge amount of money are 
borrowed from the mortgagee. In the aftermath of the game, the mortgagee will not be able to 
sell the mortgage property. Many times, despite court orders, mortgage property cannot be 
seized. The country’s banking sector’s loan defaulter has been caused by the overvaluation of 
mortgage property.9 In many cases, the mortgagor is selling the property again without 
repayment of the debt. Author has reviewed several literature related to this topic. Anika 
Mardiah Chowdhury in her blog Mortgage of Property, a brief discussion describe that in case 
of mortgage, all documents relating to mortgage property submit to mortgagee or bank or 
financial institution.10 Neha Mallik  in his blog Essential Elements of a Mortgage Deed describe 
that essential requisites for equitable mortgage are debt, intention for security, territorial 

restriction where mortgage created by deposited title-deeds of property.11  Shivam Goel in his 
article, ‘Equitable Mortgage: Essentials & Fundamentals’ expressed about the elements of 
equitable mortgage. The validity of this mortgage depends on the actual delivery of the original 
title deeds. Creating a mortgage based on photocopies or certified copies of the original title 
deeds is a serious defect in understanding on behalf of the parties involved.12 Tuli Rahman in her 
paper Security documentation against SME loan and its loan process of BRAC Bank Limited 
explain that mortgage by deposit of tittle deeds made by depositing the documents of title-deeds 
supported by a MODT and all essential land reports.13 According Equitable Mortgage by 
Deposit of Title Deeds published by Columbia Law Review Association, equitable mortgage on 
immovable property is created by deposit of title deeds as security. Deposit of tittle deeds 
affords a presumption that there is intention to security.14 This study is totally different from the 
other literature over the area. This type of mortgage is very popular for taking a loan, despite the 
fact that it has some lacunae that encourage the researcher to undertake the research. So the 
author is aimed at addressing this gap by exploring the primary and secondary sources of data.

Conceptual Framework of Mortgage by deposit of title- deeds

Meaning of Some Key Terms relating to Mortgage by deposit of title deeds

Mortgage

Mortgage is one kind of mode of transfer of property. The origin of the term "mort" finds its 
Latin and French roots. Mortgage is defined as a ‘transfer of title to property which is given as 
security for the payment of a debt or the performance of duty and that transfer will be void upon 
payment of debt or performance of the of the specified duty’. 

Section 58 of TP Act provides that ‘the transfer of an interest in specific immovable property to 
secure the payment of money advanced or to be advanced in the form of a loan, or the 
performance of an engagement that may give rise to a monetary liability known as mortgage’. 
The conventional interpretation of the term "mortgage" may be traced back to the statement 
made by MR Lindley in the case of Santley vs. Widle15, he provided the following definition:

“A mortgage is a conveyance of land or an assignment of chattels as security for the payment of 
a debt or the discharge of some other obligation for which it is given”.

A mortgage is not only an agreement but also a transfer of an interest in the immovable property. 
With respect to ownership, possession continues to reside with the mortgagor except the 
usufructuary mortgage.16 If a person lends money to another, he may accept the loan based 
solely on the borrower's guarantee to pay the amount of debt. In the former case, the mortgagee 
retains the right to suit for the money if it is not paid.17 It is evident that a mortgage is merely the 
transfer of an interest in the mortgaged property unlike a sell or gift.    

Mortgagor

The transferor is called a mortgagor. He must be capable of entering into contract and 
transferring property. Section 59A includes a person deriving title from a mortgagor unless 
otherwise expressly provided in this regard.18 Any person can mortgage, unless he is subject to 
a legal or personal disability. Ineligible to contract cannot transfer immovable property by 
mortgage. The Privy Council decided in Sadiq Ali Khan v. Jai Kishori that a deed written by a 
minor is void and cannot be used as proof of an estoppel claim.

Mortgagee 

As per section 58 of the TP Act, the transferee of mortgage is called a mortgagee and section 
59A includes a person deriving title under a mortgagee. A mortgagee may be any individual 
who is able to hold property. A person's inability to enter into a contract does not preclude him 
from being a transferee.

Mortgage Money

According to section 58(a), the principal amount and interest both are included as mortgage 
money.19  

Immovable property

‘Immovable property means such kind of property which includes land, benefits to arise out of 
land, and things attached to the earth’.20  

21 Avinandan Dhar, A Brief Explanation of The Transfer of Property Act, 1st ed. (Chittagonj: Sui Juris, 2016).
22 Sir Dinshaw Fardunji Molla, Transfer of Property Act ,12th edn (India: LexisNexis,2014) 
23 Nishitha Karee, “Mortgage,” Legal Service India, accessed August 24, 2023, https://legalserviceindia.com/legal/article-6078- 

mortgage.html.
24 Roverts v. Croft (2012) WL 306
25 Sharma, “Judicial Approach to Mortgage by Depositing of Title Deeds.”

Agreement of Mortgage and Mortgage Contract

An agreement of mortgage is a contract just like any other contract.21 A mortgage agreement 
gives rise only to a personal obligation. A mortgage agreement is not subject to specific 
performance because the court will not enforce a loan agreement, whether secured or 
unsecured.22 

Mortgage-deed

According to section 58, the instrument used to complete the transfer in mortgage is known as 
a mortgage-deed.  

Title deed

Title-deeds” refer to documents that prove the depositor's prima facie title to the property. 

Deposit of Title-Deed 

Deposit of title - deeds refers deposit documents of title deeds to mortgagee either physical 
delivery or constructive delivery. For mortgage by deposit of title deed to be valid, not all of 
documents deposited need to show that the title is full. It is enough if the deposited deeds placed 
are proof of title.23 In Roberts v. Croft24  case, the mortgagor made mortgage by deposits of 
different title deeds that establish his title.25 

Conceptual basic of Mortgage by Deposit of Title-Deeds

In section 58 of TP Act enumerates six classes of mortgage, the mortgage by deposit of 
title-deeds is one of them. This type of mortgage is considered a straightforward method 
compared to other mortgage types. It is outlined in Section 58(f) of the Transfer of Property Act 
1882 and it is also known as an equitable mortgage. When a person transfers an interest in 
specific immovable property and creates security for a debt by depositing the documents of 
title-deeds of immovable property to creditor the document of title deeds in order to create 
security of debt in the places notified in section 58(f) this method of transfer is mortgage by 
deposit of title-deeds. The legislature's purpose in offering this type of mortgage is to provide 
convenience to the commercial community in cases where there is an urgent need for money 
before there is a chance to prepare a formal mortgage deed, there is simply a deposit of 

document of title deeds. It is a well-established rule of equity that the mere deposit of a title 
document without writing or verbal confirmation creates an obligation on the property 
referenced.

Element of mortgage by deposit of title-deeds

Parties 

There must be at least two parties to cause the mortgage happen. In section 4 of the TP Act 1882 
it has been said that the transaction which is like a contract the provisions of the contract act 
may be applied there.26 Moreover, Parties should enter into such contract with free consent as 
per the Contract Act, 1872. Mortgagor also includes other person who deliver title deeds from 
original mortgagor to mortgage. Where registration of memorandum of mortgage occurs, 
parties to the mortgage of immovable property are the registrar as assurance and all property 
owners or their agents. Agents require a registered power of attorney if a power of attorney is 
authorised to create a mortgage.27 

Specific immovable property

To create mortgage, the property must be specific. There must specify specific immovable 
property. Mortgaged property must be identifiable by its size, location, and boundaries, among 
other characteristics.28  The property should not be specified broadly.29 A mortgage by deposit 
of title deeds is only valid if the subject of the mortgage is specified in detail as per sections 21 
and 22 of the Registration Act of 1908, the property's description must be at least adequate for 
identifying the property. The description is adequate if it enables the property to be identified.30  
The court ruled that where the mortgagor indicated "all of my property" in the mortgage deed, 
it was not a valid mortgage. It would be invalid mortgage owing to ambiguity unless the 
immovable property must be expressed explicitly and specifically in the mortgage document. If 
mortgagor is unable to repay the loan after due date, the court will be able to seize the specified 
property and the mortgagee will be able to sell the mortgage property for recovering debt.31 In 
case  Dakkata v. Sasanapuri stated that even though the land's boundaries were not specified, 
the mortgage was deemed validly established because the property was sufficiently described.32 

Transfer of an interest

According to the definition given in section 58, the first requisite of a mortgage is that there 
should be a transfer of an interest in immovable property. The interest transferred depends upon 
the character of the mortgage. In mortgage by deposit of title deeds, a person deposits the 
documents of title deeds for the interest transferred. 

Security

Another component of this type of mortgage is security for debt or the fulfillment of an 
obligation that may cause to accomplish the monetary liability. Security could be for the 
purpose of obtaining a loan or as security for the repayment of an existing loan. Thus, the 
mortgagor and mortgagee have established debtor-creditor relationship.33 

Consideration of mortgage by deposit of title deeds 

The consideration for this mortgage referred the concept of value given or promised by one 
party in exchange for something of value from another party. It may be the money advanced or 
to be advanced in the form of a loan, a current or future debt, or the execution of an obligation 
that gives rise to the monetary obligation.

The Legal Framework to the Mortgage by Deposit of Title -Deeds in Bangladesh

There are some laws which governs the total mortgage and its procedure in Bangladesh namely 
Transfer of Property Act of 1882, The Registration Act 1908, The Code of Civil Procedure 
1908, Artha Rin Adalat Ain 2003, The Stamp Act, 1899 , The Contract Act 1872, The Evidence 
Act, 1872 , Limitation Act 1908, Power of Attorney Act 2012. 

Legal requirement for creating mortgage by deposit of title deeds in Bangladesh

Securing the Repayment of Debt

Debt is essential requisite to create a mortgage. Both future and existing debt can be covered by 
this type of mortgage.  The security for the debt is provided by depositing the title deeds of 
immovable property. If title deeds are deposited based on an oral agreement, aiming to secure 
both immediate and future advances, it results in the creation of an equitable mortgage.34   
Title-deeds may also be deposited to settle any unpaid balances on working accounts.35

Intention to security

To create a mortgage by deposit of title deeds, there must be a bona fide intention to secure a 
debt. The borrower deposits the property’s title deeds as security for the loan, and the agreement 
must specify that the property cannot be sold until the debt is paid. If the title deeds are split 
between different parties, the security can still be valid if the property is sufficient. The intention 
to create security is a factual matter. No mortgage is created if there's no debt or agreement for 
future advance. Writing is not required for an equitable mortgage.36 

Mode of Deposit

The mode of deposit may be either physical or constructive delivery to the creditor or his agent. 

Physical delivery of title-deeds

Physical delivery means actual deposition of document of title deeds by mortgagor to creditor 
or his agent. When the mortgagee already possesses the title deeds, it would be overly formal to 
require the formal process of the mortgagee handing the title deeds to the mortgagor, and then 
the mortgagor re-delivering them to the mortgagee.37

Constructive delivery of title deeds

Constructive delivery refers symbolic delivery. It is inferred from the parties' actions. Deposit 
of title deeds to the mortgagee can be either actual or constructive.38 In order to constitute a 
mortgage by deposit of title-deeds, physical delivery of such deeds is not an essential 
pre-condition. The assertion could not be held that documents of title deeds which are 
constructively delivered. 

Depositing the original title - deeds of document

If the document deposited does not indicate any type of title of the depositor, no mortgage is 
created. It is satisfactory if the documents deposited authentically pertain to the  mortgaged 
property.39 

Depositing certified copies of original deeds

Though there was some difference of opinion expressed by various court decision relating to 

validity of creation of equitable mortgage by deposit of certified copies of the original title 
deeds, it can be now taken to be well settled in the case Indian Bank v Punjab National Bank40  
that there is no legal embargo for creation of the mortgage by deposit of certified copies of 
original title deeds.

Deposit of stamped or sufficiently stamped document

To execute this type of mortgage, the mortgagor must deposit the duly stamped and registered 
documents of title deeds of immovable property.41 Duly Stamped  document indicates that the 
instrument contains an impressed stamp in the proper amount that has been affixed or utilised 
to comply with the law in Bangladesh.42 

Place Restriction

Delivery of documents of title to immovable property held in Dhaka, Chittagong, Narayangonj 
and any other town which the Government may specify by notification in official gazette. On 
3rd March, 1980 the Government published official gazette in this regard that in exercise of the 
powers conferred by clause f of section 58 of TP Act 1882, the Government is pleased to specify 
all municipal towns in Bangladesh to be the towns to which the provision of section 58(f) shall 
apply.43 The word 'town'  in section 58(f)  goes with 'delivers' rather than 'person'. The mere 
deposit of title deeds outside the town mentioned in section 58(f) creates neither a mortgage nor 
an obligation.  This clause does not require the person depositing the title-deeds to be in one of 
the towns specified but sufficient if he  deposits title deeds with the intent to create security to 
the creditor or his agent in that place.44 The court’s decision in  K. J. Nathan v S. V. Maruthi 
provides that if physical delivery took place outside the places mentioned in section 58(f), but 
the intention to create a mortgage was formed following the MODT were in one of the  specified 
towns.45 This clause does not require the person depositing the title-deeds to be in one of the 
towns specified but sufficient if he  deposits title deeds with the intent to create security to the 
creditor or his agent in that place.46 When documents are delivered in a town other than a 
notified town and forwarded to a notified town for deposit, the validity of an equitable mortgage 
is not affected.47 

Title Investigation

Any existing encumbrances or legal issues with the property are identified and addressed by title 
investigation.48 This involves examining land records, deeds, and other relevant documents. 
Documents of title-deeds prove the depositor's prima facie title to the property.49 All required 
documentation must be presented to the mortgagee. When bank is the mortgage, they obtain 
clearance certification from the Bangladesh bank for any outstanding debt.50 Furthermore, it 
determines that whether the property has a previous mortgage that is still pending. After that the 
property is valued in order to maintain the mortgage. The mortgage process is then carried out by any 
bank or mortgagee after a review is made to see if the property is registered or not in the register 
office.51 Usually, the previous 25 years of ownership are considered for any property. In 2022, 
Government of Bangladesh has introduced mortgage data bank for storing information of mortgaged 
properties for preventing deceitful efforts to take out multiple on the same mortgage property.52

Property Valuation

The mortgagee assesses the value of the property that will be mortgaged. This often involves a 
professional property valuation.53 At the time of the mortgage property valuation an 
overvaluation of the property, the land price is shown to be several times higher and huge 
amount of money are borrowed from the bank. In the aftermath of the game, the banks will not 
be able to sell the mortgage property. It is not possible to sell land of influencers in the country. 
Many times, despite court orders, mortgage property cannot be seized. The country’s banking 
sector’s loan defaulter has been caused by the overvaluation of mortgage property.54

Memorandum of Deposit of Title deeds (MODT)

MODT refers a document though which a mortgagor gives a written undertaking. The mortgage 
is created by mere deposit of title deeds and  if parties want, they can executing a memorandum 
of deposit of title deeds as additionally.55

Executing a memorandum of deposit of title deeds

Many financial institutions require a MODT from mortgagor as an additional proof of the 
formation of a mortgage. To distinguish it from a simple registered mortgage, such a 
Memorandum or letter is obtained at a later date after the deposit of title deeds and if taken on 
the same day, it may be subject to stamp duty and registration in accordance with the provisions 
of the law governing other types of mortgages.56 

Registration of MODT

If a contract is documented in writing, the document serves as the sole evidence of its terms and 
must be registered under Section 17 of the Registration Act, 1908. Section 17(b) mandates the 
registration of documents that create rights in immovable property valued at 100 Tk or more. 
Without registration, such documents cannot be used as evidence or to prove transactions 
affecting immovable property, as per Section 49. While an equitable mortgage (EMTD) can be 
made orally, if documented in writing as a memorandum of deposit of title deeds (MODT), it 
must also be registered, overriding Section 59 of the Transfer of Property Act.57 The most 
important factor to consider is whether the parties truly intended for the document to stand alone 
as proof of the transaction.58 In State of Haryana v. Narvir Singh case it held that where the 
written memorandum creates rights, liabilities, or extinguishes those, the same requires 
registration.59 

Mortgage by deposit of title- deeds when can be effected by registered instrument

The mortgage by deposit of title deeds does not require registration, but there is some 
exception.60 The Proviso to Section 48 of the Registration Act states that a mortgage by deposit 
of title deeds (as defined in Section 58 of the Transfer of Property Act) will take precedence over 
a subsequently executed and registered mortgage deed relating to the same property. While the 
deposit of title deeds serves as security for the creditor to recover the loaned money, if the 
parties formalize their agreement in writing, the written document becomes the sole evidence of 
the terms. In such cases, both the deposit of title deeds and the written agreement are essential 
to establish the mortgage.61 Section 17 of the Registration Act, 1908 mandates the registration 

of instruments of mortgage as outlined in Section 59 of the Transfer of Property Act, 1882. 
Section 59 provides specific provisions for creating a mortgage through a registered instrument. 
When the mortgagee is not a bank, financial institution, or the Government, a mortgage can be 
created without requiring a registered document. However, the proviso to Section 59 states that 
if the mortgagee is the Government, a Scheduled Bank, or a financial institution, a mortgage by 
deposit of title deeds must be executed through a registered instrument. Additionally, in cases 
involving a tripartite agreement between a buyer, seller, and a Scheduled Bank or financial 
institution, the buyer agrees to purchase property from the seller, and the seller commits to 
transferring the property through a registered instrument after construction or development. The 
bank or financial institution provides financial assistance to the seller on behalf of the buyer. In 
this scenario, the property is mortgaged to the bank or financial institution by depositing the title 
deeds as security for the loan. Here, a separate registered instrument for the mortgage by deposit 
of title deeds is not required.62 Registration of a mortgage ensures its legal validity and 
establishes its priority in cases of multiple claims on the property. For the document to be valid, 
it must include the signatures of the mortgagor, mortgagee, and a witness, as well as proper 
attestation and payment of stamp duties.63  

Stamp Duty obligations

The mortgage deed must be stamped in accordance with the Stamp Act 1899. The appropriate 
stamp duty needs to be paid to make the document legally valid.64 Stamp duty is levied on the 
instrument, such as a Memorandum of Entry (MoE), rather than the transaction itself. Under 
Article 6 of Schedule I of the Stamp Act, 1899, stamp duty applies to instruments evidencing 
agreements related to the deposit of title deeds. If the agreement is in writing, it must be 
properly stamped to be admissible as evidence. For registered mortgages, stamp duty is paid, 
but in other cases where no formal instrument is executed, the duty is often avoided, leading to 
government revenue losses.

Possession 

No delivery of possession of property is necessary for this type of mortgage.65 This means that 
the mortgagor keeps the property. Physical possession of the property is not transferred to the 
lender. However, there should be a symbolic delivery of possession, such as handing over 

documents or keys, to complete the mortgage process. There is no transfer of possession from 
the mortgagor to the mortgagee. This privilege is based upon certain conditions stipulated in the 
mortgage contract. The mortgagor is obligated to the provisions of the mortgage contract, 
including making payments on time, maintaining the property in good condition, and using it 
for lawful purposes.66 

Remedies

A mortgagee by deposit of title deeds can sue for sale or mortgage money but not foreclosure, 
while the mortgagor retains the right of redemption.

Frequency and Volume of Equitable Mortgages 

Equitable mortgage is a prevalent form of collateral in Bangladesh, particularly in the banking 
sector. They are widely used to secure loans, especially for real estate transactions. While 
precise data on the frequency and volume of equitable mortgages is limited, the following 
observations can be made67

High Frequency: Equitable mortgages are a common practice among financial institutions, 
particularly banks.

Significant Volume: A substantial portion of the loan portfolios of banks and financial 
institutions in Bangladesh is secured by equitable mortgages.68

Regulatory Recognition: The Bangladesh Bank has specific guidelines and regulations for 
equitable mortgages, indicating their importance in the financial system.

Findings

key findings from the literature review, legal framework analysis and case law examination on 
mortgage by deposit of title deeds are outlined:

Intention to Create Security is the main requisite

A recurring theme in literature is that the importance of the mortgagor's clear intention to create 
a security interest that the title deeds of mortgage property shall be the security for the debt. If 
part of the documents of title be deposited to one person and other part thereof with another, 

each deposit may have a good security. Intention to create security is enough for valid mortgage, 
but lack of clarity in term ‘intention to create’ dispute arise in the question whether there is 
bonafide intention or malafide intention to create security.

Lacuna in the provision of territorial restriction

Mortgage by deposit of title deeds in Bangladesh is created by the deposit of title deeds in the 
towns of Dhaka, Chittagong and Narayangonj and all municipal towns in Bangladesh. 
Government included municipal town in 1980 by the notification in gazette, but this is not 
popular. Judgement of Ayat steels Limited vs Mohammad Ali case was published in 2011 but this 
case did not mention about the gazette published in 1980 for the place of deposit of  title deeds. 
Mortgage by deposit of title deeds is a common and easy form of mortgage but specifying the 
place it arise complexities. In a judicial decision it had been seen that delivery of documents took 
place outside the places mentioned in section 58(f), but the intention to create a mortgage was 
formed following the deeds were in one of the towns specified in 58(f) that mortgage was valid.

Non requirement of registration

Generally, mortgage by deposit title deeds do not require registration, although registration of 
the deposit may strengthen the creditor's position. Register instruments are use as proof of 
evidence and if the mortgage is effected by registered instrument that case it in not essay to 
commit fraud. When mortgagee is Government, Schedule Bank or Financial Institution that 
case mortgage by deposit of title deeds effected by registered instrument, but in accordance with 
tripartite agreement mention in section 59 in that case even if schedule bank or financial 
institution, mortgage shall not be required to be effected by register instrument. 

Flexibility of Equitable Mortgage

Equitable mortgage offers flexibility in terms of creation and enforcement, only deposit of title 
deeds with intention to create security for debt money create mortgage. Because of this 
flexibility, some case mortgagee cannot recover mortgage money or cannot sell the property.

Lack of provision regarding the formalities

The specific formalities for deposit of title deeds required for creating a valid mortgage is not 
be explicitly outlined in the law. There is another practice in vogue that many financial 
institutions obtain a Memorandum of Deposit of Title Deeds from the borrowers as an 
additional proof of the creation of mortgage. Under the said provisions of the Transfer of 
Property Act, such a Memorandum or the letter is not a pre-requisite and not legally required.

Stamp Duty Considerations

Mortgage by deposit of title deeds created only by deposit of title deeds, the specific stamp duty 
requirements is not explicitly stated. 

Recommendations

1. At first, the legislature should amend section 59 of The TP Act 1882 and substituted that all 
type of mortgage under section 58 can be effected by a registered instrument. 

2.  Government should remove the provision of territorial restrictions on the place of deposit. 
If it is not possible, the government should also specify the upazilla as the place of deposit 
of title deeds. 

3.  Mortgagee should gather all pertinent details documents regarding the mortgaged property.

4.  Making law to include pre-requisite for mortgage by deposit of title deeds that all 
mortgagee collect MODT from mortgagor. 

5.  The Government should take sufficient measure for the mortgage property valuation in case 
of mortgage by deposit of title deeds.

6.  In order to automate the preparation of deeds, a computerised method should be 
implemented. If mortgage deeds are produced using a computer, it will be simple to avoid 
errors and manipulations. In the era of computers, land documents preparation must be 
automated.

Conclusion

In Bangladesh, the mortgage by deposit of title deeds is considered a flexible type of mortgage, 
as it is established only by depositing the title deeds of immovable property with the intention 
of creating security for a debt. This paper, based on a thorough examination of relevant laws, 
cases, books, journal articles, blogs, and websites, outlines the requirements for creating a 
mortgage by deposit of title deeds. The key prerequisites for this type of mortgage include the 
existence of a debt, the intention to create security, and the deposit of title deeds. This form of 
mortgage is created by depositing title deeds of immovable property in specific locations, such 
as Dhaka, Chittagong, Narayanganj, and any other town notified by the government in the 
official gazette, for the purpose of securing a debt. While generally, a mortgage by deposit of 
title deeds doesn't require a registered instrument, an exception exists when the mortgagee is the 
government, a scheduled bank, or a financial institution. In such cases, registration is 
mandatory. However, if a scheduled bank or financial institution is part of a tripartite agreement, 
registration of this mortgage may not be necessary. The research findings highlight areas where 
legislative reforms and procedural enhancements could be beneficial. The paper serves as a 
guide for understanding how a mortgage by deposit of title deeds is created in Bangladesh. 
Additionally, it identifies gaps and ambiguities in the current legal framework, providing 
recommendations for legislative amendments and procedural enactments.
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concept compared to other types of mortgages. In this mortgage, the mortgagor merely delivers 
the title-deeds of immovable property to the mortgagee with the intention of obtaining a debt 
and established a security interest against the debt.3  Because of ambiguity in the legal provision 
relating to registration and territorial restriction and the absence of clear guidelines creates 
uncertainty for mortgagor and mortgagee. There are challenges include property over valuation, 
deposit of forged documents, registration and sell procedure of mortgage property by the 
mortgagee to obtain their remedy.4 The local extend to create this mortgage is all over 
Bangladesh but the title-deeds is to be deposited to only three cities.5 However the gazette of 
1980 extending the area to all municipalities of Bangladesh has not been considered by the 
higher judiciary.6 For territorial restriction, people who are outside those towns face the 
challenge to deposit the title-deeds because they have to go to deposit documents outside their 
own area. Section 59 of the TP Act makes three types of different provisions for registration of 
such mortgage unlike unique rule of simple mortgage.7 In many cases, mortgage by deposit of 
title deed is executed through forged title-deeds. Political influencers are usually accused of 
occupying the khas land at a nominal price. These properties are kept as a security against loan 
and showing over valuation and the bank faces problem to get back the money by selling the 
property to other.8 At the time of the mortgage property valuation an overvaluation of the 
property, the land price is shown to be several times higher and huge amount of money are 
borrowed from the mortgagee. In the aftermath of the game, the mortgagee will not be able to 
sell the mortgage property. Many times, despite court orders, mortgage property cannot be 
seized. The country’s banking sector’s loan defaulter has been caused by the overvaluation of 
mortgage property.9 In many cases, the mortgagor is selling the property again without 
repayment of the debt. Author has reviewed several literature related to this topic. Anika 
Mardiah Chowdhury in her blog Mortgage of Property, a brief discussion describe that in case 
of mortgage, all documents relating to mortgage property submit to mortgagee or bank or 
financial institution.10 Neha Mallik  in his blog Essential Elements of a Mortgage Deed describe 
that essential requisites for equitable mortgage are debt, intention for security, territorial 

restriction where mortgage created by deposited title-deeds of property.11  Shivam Goel in his 
article, ‘Equitable Mortgage: Essentials & Fundamentals’ expressed about the elements of 
equitable mortgage. The validity of this mortgage depends on the actual delivery of the original 
title deeds. Creating a mortgage based on photocopies or certified copies of the original title 
deeds is a serious defect in understanding on behalf of the parties involved.12 Tuli Rahman in her 
paper Security documentation against SME loan and its loan process of BRAC Bank Limited 
explain that mortgage by deposit of tittle deeds made by depositing the documents of title-deeds 
supported by a MODT and all essential land reports.13 According Equitable Mortgage by 
Deposit of Title Deeds published by Columbia Law Review Association, equitable mortgage on 
immovable property is created by deposit of title deeds as security. Deposit of tittle deeds 
affords a presumption that there is intention to security.14 This study is totally different from the 
other literature over the area. This type of mortgage is very popular for taking a loan, despite the 
fact that it has some lacunae that encourage the researcher to undertake the research. So the 
author is aimed at addressing this gap by exploring the primary and secondary sources of data.

Conceptual Framework of Mortgage by deposit of title- deeds

Meaning of Some Key Terms relating to Mortgage by deposit of title deeds

Mortgage

Mortgage is one kind of mode of transfer of property. The origin of the term "mort" finds its 
Latin and French roots. Mortgage is defined as a ‘transfer of title to property which is given as 
security for the payment of a debt or the performance of duty and that transfer will be void upon 
payment of debt or performance of the of the specified duty’. 

Section 58 of TP Act provides that ‘the transfer of an interest in specific immovable property to 
secure the payment of money advanced or to be advanced in the form of a loan, or the 
performance of an engagement that may give rise to a monetary liability known as mortgage’. 
The conventional interpretation of the term "mortgage" may be traced back to the statement 
made by MR Lindley in the case of Santley vs. Widle15, he provided the following definition:

“A mortgage is a conveyance of land or an assignment of chattels as security for the payment of 
a debt or the discharge of some other obligation for which it is given”.

A mortgage is not only an agreement but also a transfer of an interest in the immovable property. 
With respect to ownership, possession continues to reside with the mortgagor except the 
usufructuary mortgage.16 If a person lends money to another, he may accept the loan based 
solely on the borrower's guarantee to pay the amount of debt. In the former case, the mortgagee 
retains the right to suit for the money if it is not paid.17 It is evident that a mortgage is merely the 
transfer of an interest in the mortgaged property unlike a sell or gift.    

Mortgagor

The transferor is called a mortgagor. He must be capable of entering into contract and 
transferring property. Section 59A includes a person deriving title from a mortgagor unless 
otherwise expressly provided in this regard.18 Any person can mortgage, unless he is subject to 
a legal or personal disability. Ineligible to contract cannot transfer immovable property by 
mortgage. The Privy Council decided in Sadiq Ali Khan v. Jai Kishori that a deed written by a 
minor is void and cannot be used as proof of an estoppel claim.

Mortgagee 

As per section 58 of the TP Act, the transferee of mortgage is called a mortgagee and section 
59A includes a person deriving title under a mortgagee. A mortgagee may be any individual 
who is able to hold property. A person's inability to enter into a contract does not preclude him 
from being a transferee.

Mortgage Money

According to section 58(a), the principal amount and interest both are included as mortgage 
money.19  

Immovable property

‘Immovable property means such kind of property which includes land, benefits to arise out of 
land, and things attached to the earth’.20  

26 “The Transfer of Property Act 1882,” Pub. L. No. 4, § 4
27 Surendra Naik, “Types of Mortgage of Immovable Properties in India,” Banking School, July 23, 2014, 

https://bankingschool.co.in/loans-and-advances/mortgage-of-immovable-properties-in-india/accessed on 24 November 2023.
28 Karee, “Mortgage.”
29 Jitin Kumar Gambhir, “An Analysis of the Term Mortgage under the Transfer of Property Act, 1882,” February 1, 2019, 

https://www.jetir.org/view?paper=JETIREO06088/accessed on 25 November 2023.
30 S. M. Hasan Talukder, Unlocking Law of Transfer of Property ,2nd ed.(Dhaka: Law’s Empire 2019) p 140 
31 Pramit Bhattacharya, “Analysis Of The Concept Of Simple Mortgage,”  May 26, 2016, 

https://blog.ipleaders.in/analysis-concept-simple-mortgage/accessed on 26 October 2023.
32 Dakkata v. Sasanapuri (1914) Mad WN 270

Agreement of Mortgage and Mortgage Contract

An agreement of mortgage is a contract just like any other contract.21 A mortgage agreement 
gives rise only to a personal obligation. A mortgage agreement is not subject to specific 
performance because the court will not enforce a loan agreement, whether secured or 
unsecured.22 

Mortgage-deed

According to section 58, the instrument used to complete the transfer in mortgage is known as 
a mortgage-deed.  

Title deed

Title-deeds” refer to documents that prove the depositor's prima facie title to the property. 

Deposit of Title-Deed 

Deposit of title - deeds refers deposit documents of title deeds to mortgagee either physical 
delivery or constructive delivery. For mortgage by deposit of title deed to be valid, not all of 
documents deposited need to show that the title is full. It is enough if the deposited deeds placed 
are proof of title.23 In Roberts v. Croft24  case, the mortgagor made mortgage by deposits of 
different title deeds that establish his title.25 

Conceptual basic of Mortgage by Deposit of Title-Deeds

In section 58 of TP Act enumerates six classes of mortgage, the mortgage by deposit of 
title-deeds is one of them. This type of mortgage is considered a straightforward method 
compared to other mortgage types. It is outlined in Section 58(f) of the Transfer of Property Act 
1882 and it is also known as an equitable mortgage. When a person transfers an interest in 
specific immovable property and creates security for a debt by depositing the documents of 
title-deeds of immovable property to creditor the document of title deeds in order to create 
security of debt in the places notified in section 58(f) this method of transfer is mortgage by 
deposit of title-deeds. The legislature's purpose in offering this type of mortgage is to provide 
convenience to the commercial community in cases where there is an urgent need for money 
before there is a chance to prepare a formal mortgage deed, there is simply a deposit of 

document of title deeds. It is a well-established rule of equity that the mere deposit of a title 
document without writing or verbal confirmation creates an obligation on the property 
referenced.

Element of mortgage by deposit of title-deeds

Parties 

There must be at least two parties to cause the mortgage happen. In section 4 of the TP Act 1882 
it has been said that the transaction which is like a contract the provisions of the contract act 
may be applied there.26 Moreover, Parties should enter into such contract with free consent as 
per the Contract Act, 1872. Mortgagor also includes other person who deliver title deeds from 
original mortgagor to mortgage. Where registration of memorandum of mortgage occurs, 
parties to the mortgage of immovable property are the registrar as assurance and all property 
owners or their agents. Agents require a registered power of attorney if a power of attorney is 
authorised to create a mortgage.27 

Specific immovable property

To create mortgage, the property must be specific. There must specify specific immovable 
property. Mortgaged property must be identifiable by its size, location, and boundaries, among 
other characteristics.28  The property should not be specified broadly.29 A mortgage by deposit 
of title deeds is only valid if the subject of the mortgage is specified in detail as per sections 21 
and 22 of the Registration Act of 1908, the property's description must be at least adequate for 
identifying the property. The description is adequate if it enables the property to be identified.30  
The court ruled that where the mortgagor indicated "all of my property" in the mortgage deed, 
it was not a valid mortgage. It would be invalid mortgage owing to ambiguity unless the 
immovable property must be expressed explicitly and specifically in the mortgage document. If 
mortgagor is unable to repay the loan after due date, the court will be able to seize the specified 
property and the mortgagee will be able to sell the mortgage property for recovering debt.31 In 
case  Dakkata v. Sasanapuri stated that even though the land's boundaries were not specified, 
the mortgage was deemed validly established because the property was sufficiently described.32 

Transfer of an interest

According to the definition given in section 58, the first requisite of a mortgage is that there 
should be a transfer of an interest in immovable property. The interest transferred depends upon 
the character of the mortgage. In mortgage by deposit of title deeds, a person deposits the 
documents of title deeds for the interest transferred. 

Security

Another component of this type of mortgage is security for debt or the fulfillment of an 
obligation that may cause to accomplish the monetary liability. Security could be for the 
purpose of obtaining a loan or as security for the repayment of an existing loan. Thus, the 
mortgagor and mortgagee have established debtor-creditor relationship.33 

Consideration of mortgage by deposit of title deeds 

The consideration for this mortgage referred the concept of value given or promised by one 
party in exchange for something of value from another party. It may be the money advanced or 
to be advanced in the form of a loan, a current or future debt, or the execution of an obligation 
that gives rise to the monetary obligation.

The Legal Framework to the Mortgage by Deposit of Title -Deeds in Bangladesh

There are some laws which governs the total mortgage and its procedure in Bangladesh namely 
Transfer of Property Act of 1882, The Registration Act 1908, The Code of Civil Procedure 
1908, Artha Rin Adalat Ain 2003, The Stamp Act, 1899 , The Contract Act 1872, The Evidence 
Act, 1872 , Limitation Act 1908, Power of Attorney Act 2012. 

Legal requirement for creating mortgage by deposit of title deeds in Bangladesh

Securing the Repayment of Debt

Debt is essential requisite to create a mortgage. Both future and existing debt can be covered by 
this type of mortgage.  The security for the debt is provided by depositing the title deeds of 
immovable property. If title deeds are deposited based on an oral agreement, aiming to secure 
both immediate and future advances, it results in the creation of an equitable mortgage.34   
Title-deeds may also be deposited to settle any unpaid balances on working accounts.35

Intention to security

To create a mortgage by deposit of title deeds, there must be a bona fide intention to secure a 
debt. The borrower deposits the property’s title deeds as security for the loan, and the agreement 
must specify that the property cannot be sold until the debt is paid. If the title deeds are split 
between different parties, the security can still be valid if the property is sufficient. The intention 
to create security is a factual matter. No mortgage is created if there's no debt or agreement for 
future advance. Writing is not required for an equitable mortgage.36 

Mode of Deposit

The mode of deposit may be either physical or constructive delivery to the creditor or his agent. 

Physical delivery of title-deeds

Physical delivery means actual deposition of document of title deeds by mortgagor to creditor 
or his agent. When the mortgagee already possesses the title deeds, it would be overly formal to 
require the formal process of the mortgagee handing the title deeds to the mortgagor, and then 
the mortgagor re-delivering them to the mortgagee.37

Constructive delivery of title deeds

Constructive delivery refers symbolic delivery. It is inferred from the parties' actions. Deposit 
of title deeds to the mortgagee can be either actual or constructive.38 In order to constitute a 
mortgage by deposit of title-deeds, physical delivery of such deeds is not an essential 
pre-condition. The assertion could not be held that documents of title deeds which are 
constructively delivered. 

Depositing the original title - deeds of document

If the document deposited does not indicate any type of title of the depositor, no mortgage is 
created. It is satisfactory if the documents deposited authentically pertain to the  mortgaged 
property.39 

Depositing certified copies of original deeds

Though there was some difference of opinion expressed by various court decision relating to 

validity of creation of equitable mortgage by deposit of certified copies of the original title 
deeds, it can be now taken to be well settled in the case Indian Bank v Punjab National Bank40  
that there is no legal embargo for creation of the mortgage by deposit of certified copies of 
original title deeds.

Deposit of stamped or sufficiently stamped document

To execute this type of mortgage, the mortgagor must deposit the duly stamped and registered 
documents of title deeds of immovable property.41 Duly Stamped  document indicates that the 
instrument contains an impressed stamp in the proper amount that has been affixed or utilised 
to comply with the law in Bangladesh.42 

Place Restriction

Delivery of documents of title to immovable property held in Dhaka, Chittagong, Narayangonj 
and any other town which the Government may specify by notification in official gazette. On 
3rd March, 1980 the Government published official gazette in this regard that in exercise of the 
powers conferred by clause f of section 58 of TP Act 1882, the Government is pleased to specify 
all municipal towns in Bangladesh to be the towns to which the provision of section 58(f) shall 
apply.43 The word 'town'  in section 58(f)  goes with 'delivers' rather than 'person'. The mere 
deposit of title deeds outside the town mentioned in section 58(f) creates neither a mortgage nor 
an obligation.  This clause does not require the person depositing the title-deeds to be in one of 
the towns specified but sufficient if he  deposits title deeds with the intent to create security to 
the creditor or his agent in that place.44 The court’s decision in  K. J. Nathan v S. V. Maruthi 
provides that if physical delivery took place outside the places mentioned in section 58(f), but 
the intention to create a mortgage was formed following the MODT were in one of the  specified 
towns.45 This clause does not require the person depositing the title-deeds to be in one of the 
towns specified but sufficient if he  deposits title deeds with the intent to create security to the 
creditor or his agent in that place.46 When documents are delivered in a town other than a 
notified town and forwarded to a notified town for deposit, the validity of an equitable mortgage 
is not affected.47 

Title Investigation

Any existing encumbrances or legal issues with the property are identified and addressed by title 
investigation.48 This involves examining land records, deeds, and other relevant documents. 
Documents of title-deeds prove the depositor's prima facie title to the property.49 All required 
documentation must be presented to the mortgagee. When bank is the mortgage, they obtain 
clearance certification from the Bangladesh bank for any outstanding debt.50 Furthermore, it 
determines that whether the property has a previous mortgage that is still pending. After that the 
property is valued in order to maintain the mortgage. The mortgage process is then carried out by any 
bank or mortgagee after a review is made to see if the property is registered or not in the register 
office.51 Usually, the previous 25 years of ownership are considered for any property. In 2022, 
Government of Bangladesh has introduced mortgage data bank for storing information of mortgaged 
properties for preventing deceitful efforts to take out multiple on the same mortgage property.52

Property Valuation

The mortgagee assesses the value of the property that will be mortgaged. This often involves a 
professional property valuation.53 At the time of the mortgage property valuation an 
overvaluation of the property, the land price is shown to be several times higher and huge 
amount of money are borrowed from the bank. In the aftermath of the game, the banks will not 
be able to sell the mortgage property. It is not possible to sell land of influencers in the country. 
Many times, despite court orders, mortgage property cannot be seized. The country’s banking 
sector’s loan defaulter has been caused by the overvaluation of mortgage property.54

Memorandum of Deposit of Title deeds (MODT)

MODT refers a document though which a mortgagor gives a written undertaking. The mortgage 
is created by mere deposit of title deeds and  if parties want, they can executing a memorandum 
of deposit of title deeds as additionally.55

Executing a memorandum of deposit of title deeds

Many financial institutions require a MODT from mortgagor as an additional proof of the 
formation of a mortgage. To distinguish it from a simple registered mortgage, such a 
Memorandum or letter is obtained at a later date after the deposit of title deeds and if taken on 
the same day, it may be subject to stamp duty and registration in accordance with the provisions 
of the law governing other types of mortgages.56 

Registration of MODT

If a contract is documented in writing, the document serves as the sole evidence of its terms and 
must be registered under Section 17 of the Registration Act, 1908. Section 17(b) mandates the 
registration of documents that create rights in immovable property valued at 100 Tk or more. 
Without registration, such documents cannot be used as evidence or to prove transactions 
affecting immovable property, as per Section 49. While an equitable mortgage (EMTD) can be 
made orally, if documented in writing as a memorandum of deposit of title deeds (MODT), it 
must also be registered, overriding Section 59 of the Transfer of Property Act.57 The most 
important factor to consider is whether the parties truly intended for the document to stand alone 
as proof of the transaction.58 In State of Haryana v. Narvir Singh case it held that where the 
written memorandum creates rights, liabilities, or extinguishes those, the same requires 
registration.59 

Mortgage by deposit of title- deeds when can be effected by registered instrument

The mortgage by deposit of title deeds does not require registration, but there is some 
exception.60 The Proviso to Section 48 of the Registration Act states that a mortgage by deposit 
of title deeds (as defined in Section 58 of the Transfer of Property Act) will take precedence over 
a subsequently executed and registered mortgage deed relating to the same property. While the 
deposit of title deeds serves as security for the creditor to recover the loaned money, if the 
parties formalize their agreement in writing, the written document becomes the sole evidence of 
the terms. In such cases, both the deposit of title deeds and the written agreement are essential 
to establish the mortgage.61 Section 17 of the Registration Act, 1908 mandates the registration 

of instruments of mortgage as outlined in Section 59 of the Transfer of Property Act, 1882. 
Section 59 provides specific provisions for creating a mortgage through a registered instrument. 
When the mortgagee is not a bank, financial institution, or the Government, a mortgage can be 
created without requiring a registered document. However, the proviso to Section 59 states that 
if the mortgagee is the Government, a Scheduled Bank, or a financial institution, a mortgage by 
deposit of title deeds must be executed through a registered instrument. Additionally, in cases 
involving a tripartite agreement between a buyer, seller, and a Scheduled Bank or financial 
institution, the buyer agrees to purchase property from the seller, and the seller commits to 
transferring the property through a registered instrument after construction or development. The 
bank or financial institution provides financial assistance to the seller on behalf of the buyer. In 
this scenario, the property is mortgaged to the bank or financial institution by depositing the title 
deeds as security for the loan. Here, a separate registered instrument for the mortgage by deposit 
of title deeds is not required.62 Registration of a mortgage ensures its legal validity and 
establishes its priority in cases of multiple claims on the property. For the document to be valid, 
it must include the signatures of the mortgagor, mortgagee, and a witness, as well as proper 
attestation and payment of stamp duties.63  

Stamp Duty obligations

The mortgage deed must be stamped in accordance with the Stamp Act 1899. The appropriate 
stamp duty needs to be paid to make the document legally valid.64 Stamp duty is levied on the 
instrument, such as a Memorandum of Entry (MoE), rather than the transaction itself. Under 
Article 6 of Schedule I of the Stamp Act, 1899, stamp duty applies to instruments evidencing 
agreements related to the deposit of title deeds. If the agreement is in writing, it must be 
properly stamped to be admissible as evidence. For registered mortgages, stamp duty is paid, 
but in other cases where no formal instrument is executed, the duty is often avoided, leading to 
government revenue losses.

Possession 

No delivery of possession of property is necessary for this type of mortgage.65 This means that 
the mortgagor keeps the property. Physical possession of the property is not transferred to the 
lender. However, there should be a symbolic delivery of possession, such as handing over 

documents or keys, to complete the mortgage process. There is no transfer of possession from 
the mortgagor to the mortgagee. This privilege is based upon certain conditions stipulated in the 
mortgage contract. The mortgagor is obligated to the provisions of the mortgage contract, 
including making payments on time, maintaining the property in good condition, and using it 
for lawful purposes.66 

Remedies

A mortgagee by deposit of title deeds can sue for sale or mortgage money but not foreclosure, 
while the mortgagor retains the right of redemption.

Frequency and Volume of Equitable Mortgages 

Equitable mortgage is a prevalent form of collateral in Bangladesh, particularly in the banking 
sector. They are widely used to secure loans, especially for real estate transactions. While 
precise data on the frequency and volume of equitable mortgages is limited, the following 
observations can be made67

High Frequency: Equitable mortgages are a common practice among financial institutions, 
particularly banks.

Significant Volume: A substantial portion of the loan portfolios of banks and financial 
institutions in Bangladesh is secured by equitable mortgages.68

Regulatory Recognition: The Bangladesh Bank has specific guidelines and regulations for 
equitable mortgages, indicating their importance in the financial system.

Findings

key findings from the literature review, legal framework analysis and case law examination on 
mortgage by deposit of title deeds are outlined:

Intention to Create Security is the main requisite

A recurring theme in literature is that the importance of the mortgagor's clear intention to create 
a security interest that the title deeds of mortgage property shall be the security for the debt. If 
part of the documents of title be deposited to one person and other part thereof with another, 

each deposit may have a good security. Intention to create security is enough for valid mortgage, 
but lack of clarity in term ‘intention to create’ dispute arise in the question whether there is 
bonafide intention or malafide intention to create security.

Lacuna in the provision of territorial restriction

Mortgage by deposit of title deeds in Bangladesh is created by the deposit of title deeds in the 
towns of Dhaka, Chittagong and Narayangonj and all municipal towns in Bangladesh. 
Government included municipal town in 1980 by the notification in gazette, but this is not 
popular. Judgement of Ayat steels Limited vs Mohammad Ali case was published in 2011 but this 
case did not mention about the gazette published in 1980 for the place of deposit of  title deeds. 
Mortgage by deposit of title deeds is a common and easy form of mortgage but specifying the 
place it arise complexities. In a judicial decision it had been seen that delivery of documents took 
place outside the places mentioned in section 58(f), but the intention to create a mortgage was 
formed following the deeds were in one of the towns specified in 58(f) that mortgage was valid.

Non requirement of registration

Generally, mortgage by deposit title deeds do not require registration, although registration of 
the deposit may strengthen the creditor's position. Register instruments are use as proof of 
evidence and if the mortgage is effected by registered instrument that case it in not essay to 
commit fraud. When mortgagee is Government, Schedule Bank or Financial Institution that 
case mortgage by deposit of title deeds effected by registered instrument, but in accordance with 
tripartite agreement mention in section 59 in that case even if schedule bank or financial 
institution, mortgage shall not be required to be effected by register instrument. 

Flexibility of Equitable Mortgage

Equitable mortgage offers flexibility in terms of creation and enforcement, only deposit of title 
deeds with intention to create security for debt money create mortgage. Because of this 
flexibility, some case mortgagee cannot recover mortgage money or cannot sell the property.

Lack of provision regarding the formalities

The specific formalities for deposit of title deeds required for creating a valid mortgage is not 
be explicitly outlined in the law. There is another practice in vogue that many financial 
institutions obtain a Memorandum of Deposit of Title Deeds from the borrowers as an 
additional proof of the creation of mortgage. Under the said provisions of the Transfer of 
Property Act, such a Memorandum or the letter is not a pre-requisite and not legally required.

Stamp Duty Considerations

Mortgage by deposit of title deeds created only by deposit of title deeds, the specific stamp duty 
requirements is not explicitly stated. 

Recommendations

1. At first, the legislature should amend section 59 of The TP Act 1882 and substituted that all 
type of mortgage under section 58 can be effected by a registered instrument. 

2.  Government should remove the provision of territorial restrictions on the place of deposit. 
If it is not possible, the government should also specify the upazilla as the place of deposit 
of title deeds. 

3.  Mortgagee should gather all pertinent details documents regarding the mortgaged property.

4.  Making law to include pre-requisite for mortgage by deposit of title deeds that all 
mortgagee collect MODT from mortgagor. 

5.  The Government should take sufficient measure for the mortgage property valuation in case 
of mortgage by deposit of title deeds.

6.  In order to automate the preparation of deeds, a computerised method should be 
implemented. If mortgage deeds are produced using a computer, it will be simple to avoid 
errors and manipulations. In the era of computers, land documents preparation must be 
automated.

Conclusion

In Bangladesh, the mortgage by deposit of title deeds is considered a flexible type of mortgage, 
as it is established only by depositing the title deeds of immovable property with the intention 
of creating security for a debt. This paper, based on a thorough examination of relevant laws, 
cases, books, journal articles, blogs, and websites, outlines the requirements for creating a 
mortgage by deposit of title deeds. The key prerequisites for this type of mortgage include the 
existence of a debt, the intention to create security, and the deposit of title deeds. This form of 
mortgage is created by depositing title deeds of immovable property in specific locations, such 
as Dhaka, Chittagong, Narayanganj, and any other town notified by the government in the 
official gazette, for the purpose of securing a debt. While generally, a mortgage by deposit of 
title deeds doesn't require a registered instrument, an exception exists when the mortgagee is the 
government, a scheduled bank, or a financial institution. In such cases, registration is 
mandatory. However, if a scheduled bank or financial institution is part of a tripartite agreement, 
registration of this mortgage may not be necessary. The research findings highlight areas where 
legislative reforms and procedural enhancements could be beneficial. The paper serves as a 
guide for understanding how a mortgage by deposit of title deeds is created in Bangladesh. 
Additionally, it identifies gaps and ambiguities in the current legal framework, providing 
recommendations for legislative amendments and procedural enactments.
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concept compared to other types of mortgages. In this mortgage, the mortgagor merely delivers 
the title-deeds of immovable property to the mortgagee with the intention of obtaining a debt 
and established a security interest against the debt.3  Because of ambiguity in the legal provision 
relating to registration and territorial restriction and the absence of clear guidelines creates 
uncertainty for mortgagor and mortgagee. There are challenges include property over valuation, 
deposit of forged documents, registration and sell procedure of mortgage property by the 
mortgagee to obtain their remedy.4 The local extend to create this mortgage is all over 
Bangladesh but the title-deeds is to be deposited to only three cities.5 However the gazette of 
1980 extending the area to all municipalities of Bangladesh has not been considered by the 
higher judiciary.6 For territorial restriction, people who are outside those towns face the 
challenge to deposit the title-deeds because they have to go to deposit documents outside their 
own area. Section 59 of the TP Act makes three types of different provisions for registration of 
such mortgage unlike unique rule of simple mortgage.7 In many cases, mortgage by deposit of 
title deed is executed through forged title-deeds. Political influencers are usually accused of 
occupying the khas land at a nominal price. These properties are kept as a security against loan 
and showing over valuation and the bank faces problem to get back the money by selling the 
property to other.8 At the time of the mortgage property valuation an overvaluation of the 
property, the land price is shown to be several times higher and huge amount of money are 
borrowed from the mortgagee. In the aftermath of the game, the mortgagee will not be able to 
sell the mortgage property. Many times, despite court orders, mortgage property cannot be 
seized. The country’s banking sector’s loan defaulter has been caused by the overvaluation of 
mortgage property.9 In many cases, the mortgagor is selling the property again without 
repayment of the debt. Author has reviewed several literature related to this topic. Anika 
Mardiah Chowdhury in her blog Mortgage of Property, a brief discussion describe that in case 
of mortgage, all documents relating to mortgage property submit to mortgagee or bank or 
financial institution.10 Neha Mallik  in his blog Essential Elements of a Mortgage Deed describe 
that essential requisites for equitable mortgage are debt, intention for security, territorial 

restriction where mortgage created by deposited title-deeds of property.11  Shivam Goel in his 
article, ‘Equitable Mortgage: Essentials & Fundamentals’ expressed about the elements of 
equitable mortgage. The validity of this mortgage depends on the actual delivery of the original 
title deeds. Creating a mortgage based on photocopies or certified copies of the original title 
deeds is a serious defect in understanding on behalf of the parties involved.12 Tuli Rahman in her 
paper Security documentation against SME loan and its loan process of BRAC Bank Limited 
explain that mortgage by deposit of tittle deeds made by depositing the documents of title-deeds 
supported by a MODT and all essential land reports.13 According Equitable Mortgage by 
Deposit of Title Deeds published by Columbia Law Review Association, equitable mortgage on 
immovable property is created by deposit of title deeds as security. Deposit of tittle deeds 
affords a presumption that there is intention to security.14 This study is totally different from the 
other literature over the area. This type of mortgage is very popular for taking a loan, despite the 
fact that it has some lacunae that encourage the researcher to undertake the research. So the 
author is aimed at addressing this gap by exploring the primary and secondary sources of data.

Conceptual Framework of Mortgage by deposit of title- deeds

Meaning of Some Key Terms relating to Mortgage by deposit of title deeds

Mortgage

Mortgage is one kind of mode of transfer of property. The origin of the term "mort" finds its 
Latin and French roots. Mortgage is defined as a ‘transfer of title to property which is given as 
security for the payment of a debt or the performance of duty and that transfer will be void upon 
payment of debt or performance of the of the specified duty’. 

Section 58 of TP Act provides that ‘the transfer of an interest in specific immovable property to 
secure the payment of money advanced or to be advanced in the form of a loan, or the 
performance of an engagement that may give rise to a monetary liability known as mortgage’. 
The conventional interpretation of the term "mortgage" may be traced back to the statement 
made by MR Lindley in the case of Santley vs. Widle15, he provided the following definition:

“A mortgage is a conveyance of land or an assignment of chattels as security for the payment of 
a debt or the discharge of some other obligation for which it is given”.

A mortgage is not only an agreement but also a transfer of an interest in the immovable property. 
With respect to ownership, possession continues to reside with the mortgagor except the 
usufructuary mortgage.16 If a person lends money to another, he may accept the loan based 
solely on the borrower's guarantee to pay the amount of debt. In the former case, the mortgagee 
retains the right to suit for the money if it is not paid.17 It is evident that a mortgage is merely the 
transfer of an interest in the mortgaged property unlike a sell or gift.    

Mortgagor

The transferor is called a mortgagor. He must be capable of entering into contract and 
transferring property. Section 59A includes a person deriving title from a mortgagor unless 
otherwise expressly provided in this regard.18 Any person can mortgage, unless he is subject to 
a legal or personal disability. Ineligible to contract cannot transfer immovable property by 
mortgage. The Privy Council decided in Sadiq Ali Khan v. Jai Kishori that a deed written by a 
minor is void and cannot be used as proof of an estoppel claim.

Mortgagee 

As per section 58 of the TP Act, the transferee of mortgage is called a mortgagee and section 
59A includes a person deriving title under a mortgagee. A mortgagee may be any individual 
who is able to hold property. A person's inability to enter into a contract does not preclude him 
from being a transferee.

Mortgage Money

According to section 58(a), the principal amount and interest both are included as mortgage 
money.19  

Immovable property

‘Immovable property means such kind of property which includes land, benefits to arise out of 
land, and things attached to the earth’.20  

33 Vaibhav Goyal, “Mortgage of Immovable Property in India,” LawBhoomi, February 18, 2020, 
https://lawbhoomi.com/mortgage-under-transfer-of-property-act/accessed on 27 November 2023.

34 Jaitha Bhima  vs Haji Abdul (1886) ILR 10 Bom 634 
35 S. N. Shukla, Transfer of Property Act ,24th ed. (Hariyana: Allahabad Law Agency 2002 re printed 2010) p218 

Agreement of Mortgage and Mortgage Contract

An agreement of mortgage is a contract just like any other contract.21 A mortgage agreement 
gives rise only to a personal obligation. A mortgage agreement is not subject to specific 
performance because the court will not enforce a loan agreement, whether secured or 
unsecured.22 

Mortgage-deed

According to section 58, the instrument used to complete the transfer in mortgage is known as 
a mortgage-deed.  

Title deed

Title-deeds” refer to documents that prove the depositor's prima facie title to the property. 

Deposit of Title-Deed 

Deposit of title - deeds refers deposit documents of title deeds to mortgagee either physical 
delivery or constructive delivery. For mortgage by deposit of title deed to be valid, not all of 
documents deposited need to show that the title is full. It is enough if the deposited deeds placed 
are proof of title.23 In Roberts v. Croft24  case, the mortgagor made mortgage by deposits of 
different title deeds that establish his title.25 

Conceptual basic of Mortgage by Deposit of Title-Deeds

In section 58 of TP Act enumerates six classes of mortgage, the mortgage by deposit of 
title-deeds is one of them. This type of mortgage is considered a straightforward method 
compared to other mortgage types. It is outlined in Section 58(f) of the Transfer of Property Act 
1882 and it is also known as an equitable mortgage. When a person transfers an interest in 
specific immovable property and creates security for a debt by depositing the documents of 
title-deeds of immovable property to creditor the document of title deeds in order to create 
security of debt in the places notified in section 58(f) this method of transfer is mortgage by 
deposit of title-deeds. The legislature's purpose in offering this type of mortgage is to provide 
convenience to the commercial community in cases where there is an urgent need for money 
before there is a chance to prepare a formal mortgage deed, there is simply a deposit of 

document of title deeds. It is a well-established rule of equity that the mere deposit of a title 
document without writing or verbal confirmation creates an obligation on the property 
referenced.

Element of mortgage by deposit of title-deeds

Parties 

There must be at least two parties to cause the mortgage happen. In section 4 of the TP Act 1882 
it has been said that the transaction which is like a contract the provisions of the contract act 
may be applied there.26 Moreover, Parties should enter into such contract with free consent as 
per the Contract Act, 1872. Mortgagor also includes other person who deliver title deeds from 
original mortgagor to mortgage. Where registration of memorandum of mortgage occurs, 
parties to the mortgage of immovable property are the registrar as assurance and all property 
owners or their agents. Agents require a registered power of attorney if a power of attorney is 
authorised to create a mortgage.27 

Specific immovable property

To create mortgage, the property must be specific. There must specify specific immovable 
property. Mortgaged property must be identifiable by its size, location, and boundaries, among 
other characteristics.28  The property should not be specified broadly.29 A mortgage by deposit 
of title deeds is only valid if the subject of the mortgage is specified in detail as per sections 21 
and 22 of the Registration Act of 1908, the property's description must be at least adequate for 
identifying the property. The description is adequate if it enables the property to be identified.30  
The court ruled that where the mortgagor indicated "all of my property" in the mortgage deed, 
it was not a valid mortgage. It would be invalid mortgage owing to ambiguity unless the 
immovable property must be expressed explicitly and specifically in the mortgage document. If 
mortgagor is unable to repay the loan after due date, the court will be able to seize the specified 
property and the mortgagee will be able to sell the mortgage property for recovering debt.31 In 
case  Dakkata v. Sasanapuri stated that even though the land's boundaries were not specified, 
the mortgage was deemed validly established because the property was sufficiently described.32 

Transfer of an interest

According to the definition given in section 58, the first requisite of a mortgage is that there 
should be a transfer of an interest in immovable property. The interest transferred depends upon 
the character of the mortgage. In mortgage by deposit of title deeds, a person deposits the 
documents of title deeds for the interest transferred. 

Security

Another component of this type of mortgage is security for debt or the fulfillment of an 
obligation that may cause to accomplish the monetary liability. Security could be for the 
purpose of obtaining a loan or as security for the repayment of an existing loan. Thus, the 
mortgagor and mortgagee have established debtor-creditor relationship.33 

Consideration of mortgage by deposit of title deeds 

The consideration for this mortgage referred the concept of value given or promised by one 
party in exchange for something of value from another party. It may be the money advanced or 
to be advanced in the form of a loan, a current or future debt, or the execution of an obligation 
that gives rise to the monetary obligation.

The Legal Framework to the Mortgage by Deposit of Title -Deeds in Bangladesh

There are some laws which governs the total mortgage and its procedure in Bangladesh namely 
Transfer of Property Act of 1882, The Registration Act 1908, The Code of Civil Procedure 
1908, Artha Rin Adalat Ain 2003, The Stamp Act, 1899 , The Contract Act 1872, The Evidence 
Act, 1872 , Limitation Act 1908, Power of Attorney Act 2012. 

Legal requirement for creating mortgage by deposit of title deeds in Bangladesh

Securing the Repayment of Debt

Debt is essential requisite to create a mortgage. Both future and existing debt can be covered by 
this type of mortgage.  The security for the debt is provided by depositing the title deeds of 
immovable property. If title deeds are deposited based on an oral agreement, aiming to secure 
both immediate and future advances, it results in the creation of an equitable mortgage.34   
Title-deeds may also be deposited to settle any unpaid balances on working accounts.35

Intention to security

To create a mortgage by deposit of title deeds, there must be a bona fide intention to secure a 
debt. The borrower deposits the property’s title deeds as security for the loan, and the agreement 
must specify that the property cannot be sold until the debt is paid. If the title deeds are split 
between different parties, the security can still be valid if the property is sufficient. The intention 
to create security is a factual matter. No mortgage is created if there's no debt or agreement for 
future advance. Writing is not required for an equitable mortgage.36 

Mode of Deposit

The mode of deposit may be either physical or constructive delivery to the creditor or his agent. 

Physical delivery of title-deeds

Physical delivery means actual deposition of document of title deeds by mortgagor to creditor 
or his agent. When the mortgagee already possesses the title deeds, it would be overly formal to 
require the formal process of the mortgagee handing the title deeds to the mortgagor, and then 
the mortgagor re-delivering them to the mortgagee.37

Constructive delivery of title deeds

Constructive delivery refers symbolic delivery. It is inferred from the parties' actions. Deposit 
of title deeds to the mortgagee can be either actual or constructive.38 In order to constitute a 
mortgage by deposit of title-deeds, physical delivery of such deeds is not an essential 
pre-condition. The assertion could not be held that documents of title deeds which are 
constructively delivered. 

Depositing the original title - deeds of document

If the document deposited does not indicate any type of title of the depositor, no mortgage is 
created. It is satisfactory if the documents deposited authentically pertain to the  mortgaged 
property.39 

Depositing certified copies of original deeds

Though there was some difference of opinion expressed by various court decision relating to 

validity of creation of equitable mortgage by deposit of certified copies of the original title 
deeds, it can be now taken to be well settled in the case Indian Bank v Punjab National Bank40  
that there is no legal embargo for creation of the mortgage by deposit of certified copies of 
original title deeds.

Deposit of stamped or sufficiently stamped document

To execute this type of mortgage, the mortgagor must deposit the duly stamped and registered 
documents of title deeds of immovable property.41 Duly Stamped  document indicates that the 
instrument contains an impressed stamp in the proper amount that has been affixed or utilised 
to comply with the law in Bangladesh.42 

Place Restriction

Delivery of documents of title to immovable property held in Dhaka, Chittagong, Narayangonj 
and any other town which the Government may specify by notification in official gazette. On 
3rd March, 1980 the Government published official gazette in this regard that in exercise of the 
powers conferred by clause f of section 58 of TP Act 1882, the Government is pleased to specify 
all municipal towns in Bangladesh to be the towns to which the provision of section 58(f) shall 
apply.43 The word 'town'  in section 58(f)  goes with 'delivers' rather than 'person'. The mere 
deposit of title deeds outside the town mentioned in section 58(f) creates neither a mortgage nor 
an obligation.  This clause does not require the person depositing the title-deeds to be in one of 
the towns specified but sufficient if he  deposits title deeds with the intent to create security to 
the creditor or his agent in that place.44 The court’s decision in  K. J. Nathan v S. V. Maruthi 
provides that if physical delivery took place outside the places mentioned in section 58(f), but 
the intention to create a mortgage was formed following the MODT were in one of the  specified 
towns.45 This clause does not require the person depositing the title-deeds to be in one of the 
towns specified but sufficient if he  deposits title deeds with the intent to create security to the 
creditor or his agent in that place.46 When documents are delivered in a town other than a 
notified town and forwarded to a notified town for deposit, the validity of an equitable mortgage 
is not affected.47 

Title Investigation

Any existing encumbrances or legal issues with the property are identified and addressed by title 
investigation.48 This involves examining land records, deeds, and other relevant documents. 
Documents of title-deeds prove the depositor's prima facie title to the property.49 All required 
documentation must be presented to the mortgagee. When bank is the mortgage, they obtain 
clearance certification from the Bangladesh bank for any outstanding debt.50 Furthermore, it 
determines that whether the property has a previous mortgage that is still pending. After that the 
property is valued in order to maintain the mortgage. The mortgage process is then carried out by any 
bank or mortgagee after a review is made to see if the property is registered or not in the register 
office.51 Usually, the previous 25 years of ownership are considered for any property. In 2022, 
Government of Bangladesh has introduced mortgage data bank for storing information of mortgaged 
properties for preventing deceitful efforts to take out multiple on the same mortgage property.52

Property Valuation

The mortgagee assesses the value of the property that will be mortgaged. This often involves a 
professional property valuation.53 At the time of the mortgage property valuation an 
overvaluation of the property, the land price is shown to be several times higher and huge 
amount of money are borrowed from the bank. In the aftermath of the game, the banks will not 
be able to sell the mortgage property. It is not possible to sell land of influencers in the country. 
Many times, despite court orders, mortgage property cannot be seized. The country’s banking 
sector’s loan defaulter has been caused by the overvaluation of mortgage property.54

Memorandum of Deposit of Title deeds (MODT)

MODT refers a document though which a mortgagor gives a written undertaking. The mortgage 
is created by mere deposit of title deeds and  if parties want, they can executing a memorandum 
of deposit of title deeds as additionally.55

Executing a memorandum of deposit of title deeds

Many financial institutions require a MODT from mortgagor as an additional proof of the 
formation of a mortgage. To distinguish it from a simple registered mortgage, such a 
Memorandum or letter is obtained at a later date after the deposit of title deeds and if taken on 
the same day, it may be subject to stamp duty and registration in accordance with the provisions 
of the law governing other types of mortgages.56 

Registration of MODT

If a contract is documented in writing, the document serves as the sole evidence of its terms and 
must be registered under Section 17 of the Registration Act, 1908. Section 17(b) mandates the 
registration of documents that create rights in immovable property valued at 100 Tk or more. 
Without registration, such documents cannot be used as evidence or to prove transactions 
affecting immovable property, as per Section 49. While an equitable mortgage (EMTD) can be 
made orally, if documented in writing as a memorandum of deposit of title deeds (MODT), it 
must also be registered, overriding Section 59 of the Transfer of Property Act.57 The most 
important factor to consider is whether the parties truly intended for the document to stand alone 
as proof of the transaction.58 In State of Haryana v. Narvir Singh case it held that where the 
written memorandum creates rights, liabilities, or extinguishes those, the same requires 
registration.59 

Mortgage by deposit of title- deeds when can be effected by registered instrument

The mortgage by deposit of title deeds does not require registration, but there is some 
exception.60 The Proviso to Section 48 of the Registration Act states that a mortgage by deposit 
of title deeds (as defined in Section 58 of the Transfer of Property Act) will take precedence over 
a subsequently executed and registered mortgage deed relating to the same property. While the 
deposit of title deeds serves as security for the creditor to recover the loaned money, if the 
parties formalize their agreement in writing, the written document becomes the sole evidence of 
the terms. In such cases, both the deposit of title deeds and the written agreement are essential 
to establish the mortgage.61 Section 17 of the Registration Act, 1908 mandates the registration 

of instruments of mortgage as outlined in Section 59 of the Transfer of Property Act, 1882. 
Section 59 provides specific provisions for creating a mortgage through a registered instrument. 
When the mortgagee is not a bank, financial institution, or the Government, a mortgage can be 
created without requiring a registered document. However, the proviso to Section 59 states that 
if the mortgagee is the Government, a Scheduled Bank, or a financial institution, a mortgage by 
deposit of title deeds must be executed through a registered instrument. Additionally, in cases 
involving a tripartite agreement between a buyer, seller, and a Scheduled Bank or financial 
institution, the buyer agrees to purchase property from the seller, and the seller commits to 
transferring the property through a registered instrument after construction or development. The 
bank or financial institution provides financial assistance to the seller on behalf of the buyer. In 
this scenario, the property is mortgaged to the bank or financial institution by depositing the title 
deeds as security for the loan. Here, a separate registered instrument for the mortgage by deposit 
of title deeds is not required.62 Registration of a mortgage ensures its legal validity and 
establishes its priority in cases of multiple claims on the property. For the document to be valid, 
it must include the signatures of the mortgagor, mortgagee, and a witness, as well as proper 
attestation and payment of stamp duties.63  

Stamp Duty obligations

The mortgage deed must be stamped in accordance with the Stamp Act 1899. The appropriate 
stamp duty needs to be paid to make the document legally valid.64 Stamp duty is levied on the 
instrument, such as a Memorandum of Entry (MoE), rather than the transaction itself. Under 
Article 6 of Schedule I of the Stamp Act, 1899, stamp duty applies to instruments evidencing 
agreements related to the deposit of title deeds. If the agreement is in writing, it must be 
properly stamped to be admissible as evidence. For registered mortgages, stamp duty is paid, 
but in other cases where no formal instrument is executed, the duty is often avoided, leading to 
government revenue losses.

Possession 

No delivery of possession of property is necessary for this type of mortgage.65 This means that 
the mortgagor keeps the property. Physical possession of the property is not transferred to the 
lender. However, there should be a symbolic delivery of possession, such as handing over 

documents or keys, to complete the mortgage process. There is no transfer of possession from 
the mortgagor to the mortgagee. This privilege is based upon certain conditions stipulated in the 
mortgage contract. The mortgagor is obligated to the provisions of the mortgage contract, 
including making payments on time, maintaining the property in good condition, and using it 
for lawful purposes.66 

Remedies

A mortgagee by deposit of title deeds can sue for sale or mortgage money but not foreclosure, 
while the mortgagor retains the right of redemption.

Frequency and Volume of Equitable Mortgages 

Equitable mortgage is a prevalent form of collateral in Bangladesh, particularly in the banking 
sector. They are widely used to secure loans, especially for real estate transactions. While 
precise data on the frequency and volume of equitable mortgages is limited, the following 
observations can be made67

High Frequency: Equitable mortgages are a common practice among financial institutions, 
particularly banks.

Significant Volume: A substantial portion of the loan portfolios of banks and financial 
institutions in Bangladesh is secured by equitable mortgages.68

Regulatory Recognition: The Bangladesh Bank has specific guidelines and regulations for 
equitable mortgages, indicating their importance in the financial system.

Findings

key findings from the literature review, legal framework analysis and case law examination on 
mortgage by deposit of title deeds are outlined:

Intention to Create Security is the main requisite

A recurring theme in literature is that the importance of the mortgagor's clear intention to create 
a security interest that the title deeds of mortgage property shall be the security for the debt. If 
part of the documents of title be deposited to one person and other part thereof with another, 

each deposit may have a good security. Intention to create security is enough for valid mortgage, 
but lack of clarity in term ‘intention to create’ dispute arise in the question whether there is 
bonafide intention or malafide intention to create security.

Lacuna in the provision of territorial restriction

Mortgage by deposit of title deeds in Bangladesh is created by the deposit of title deeds in the 
towns of Dhaka, Chittagong and Narayangonj and all municipal towns in Bangladesh. 
Government included municipal town in 1980 by the notification in gazette, but this is not 
popular. Judgement of Ayat steels Limited vs Mohammad Ali case was published in 2011 but this 
case did not mention about the gazette published in 1980 for the place of deposit of  title deeds. 
Mortgage by deposit of title deeds is a common and easy form of mortgage but specifying the 
place it arise complexities. In a judicial decision it had been seen that delivery of documents took 
place outside the places mentioned in section 58(f), but the intention to create a mortgage was 
formed following the deeds were in one of the towns specified in 58(f) that mortgage was valid.

Non requirement of registration

Generally, mortgage by deposit title deeds do not require registration, although registration of 
the deposit may strengthen the creditor's position. Register instruments are use as proof of 
evidence and if the mortgage is effected by registered instrument that case it in not essay to 
commit fraud. When mortgagee is Government, Schedule Bank or Financial Institution that 
case mortgage by deposit of title deeds effected by registered instrument, but in accordance with 
tripartite agreement mention in section 59 in that case even if schedule bank or financial 
institution, mortgage shall not be required to be effected by register instrument. 

Flexibility of Equitable Mortgage

Equitable mortgage offers flexibility in terms of creation and enforcement, only deposit of title 
deeds with intention to create security for debt money create mortgage. Because of this 
flexibility, some case mortgagee cannot recover mortgage money or cannot sell the property.

Lack of provision regarding the formalities

The specific formalities for deposit of title deeds required for creating a valid mortgage is not 
be explicitly outlined in the law. There is another practice in vogue that many financial 
institutions obtain a Memorandum of Deposit of Title Deeds from the borrowers as an 
additional proof of the creation of mortgage. Under the said provisions of the Transfer of 
Property Act, such a Memorandum or the letter is not a pre-requisite and not legally required.

Stamp Duty Considerations

Mortgage by deposit of title deeds created only by deposit of title deeds, the specific stamp duty 
requirements is not explicitly stated. 

Recommendations

1. At first, the legislature should amend section 59 of The TP Act 1882 and substituted that all 
type of mortgage under section 58 can be effected by a registered instrument. 

2.  Government should remove the provision of territorial restrictions on the place of deposit. 
If it is not possible, the government should also specify the upazilla as the place of deposit 
of title deeds. 

3.  Mortgagee should gather all pertinent details documents regarding the mortgaged property.

4.  Making law to include pre-requisite for mortgage by deposit of title deeds that all 
mortgagee collect MODT from mortgagor. 

5.  The Government should take sufficient measure for the mortgage property valuation in case 
of mortgage by deposit of title deeds.

6.  In order to automate the preparation of deeds, a computerised method should be 
implemented. If mortgage deeds are produced using a computer, it will be simple to avoid 
errors and manipulations. In the era of computers, land documents preparation must be 
automated.

Conclusion

In Bangladesh, the mortgage by deposit of title deeds is considered a flexible type of mortgage, 
as it is established only by depositing the title deeds of immovable property with the intention 
of creating security for a debt. This paper, based on a thorough examination of relevant laws, 
cases, books, journal articles, blogs, and websites, outlines the requirements for creating a 
mortgage by deposit of title deeds. The key prerequisites for this type of mortgage include the 
existence of a debt, the intention to create security, and the deposit of title deeds. This form of 
mortgage is created by depositing title deeds of immovable property in specific locations, such 
as Dhaka, Chittagong, Narayanganj, and any other town notified by the government in the 
official gazette, for the purpose of securing a debt. While generally, a mortgage by deposit of 
title deeds doesn't require a registered instrument, an exception exists when the mortgagee is the 
government, a scheduled bank, or a financial institution. In such cases, registration is 
mandatory. However, if a scheduled bank or financial institution is part of a tripartite agreement, 
registration of this mortgage may not be necessary. The research findings highlight areas where 
legislative reforms and procedural enhancements could be beneficial. The paper serves as a 
guide for understanding how a mortgage by deposit of title deeds is created in Bangladesh. 
Additionally, it identifies gaps and ambiguities in the current legal framework, providing 
recommendations for legislative amendments and procedural enactments.
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concept compared to other types of mortgages. In this mortgage, the mortgagor merely delivers 
the title-deeds of immovable property to the mortgagee with the intention of obtaining a debt 
and established a security interest against the debt.3  Because of ambiguity in the legal provision 
relating to registration and territorial restriction and the absence of clear guidelines creates 
uncertainty for mortgagor and mortgagee. There are challenges include property over valuation, 
deposit of forged documents, registration and sell procedure of mortgage property by the 
mortgagee to obtain their remedy.4 The local extend to create this mortgage is all over 
Bangladesh but the title-deeds is to be deposited to only three cities.5 However the gazette of 
1980 extending the area to all municipalities of Bangladesh has not been considered by the 
higher judiciary.6 For territorial restriction, people who are outside those towns face the 
challenge to deposit the title-deeds because they have to go to deposit documents outside their 
own area. Section 59 of the TP Act makes three types of different provisions for registration of 
such mortgage unlike unique rule of simple mortgage.7 In many cases, mortgage by deposit of 
title deed is executed through forged title-deeds. Political influencers are usually accused of 
occupying the khas land at a nominal price. These properties are kept as a security against loan 
and showing over valuation and the bank faces problem to get back the money by selling the 
property to other.8 At the time of the mortgage property valuation an overvaluation of the 
property, the land price is shown to be several times higher and huge amount of money are 
borrowed from the mortgagee. In the aftermath of the game, the mortgagee will not be able to 
sell the mortgage property. Many times, despite court orders, mortgage property cannot be 
seized. The country’s banking sector’s loan defaulter has been caused by the overvaluation of 
mortgage property.9 In many cases, the mortgagor is selling the property again without 
repayment of the debt. Author has reviewed several literature related to this topic. Anika 
Mardiah Chowdhury in her blog Mortgage of Property, a brief discussion describe that in case 
of mortgage, all documents relating to mortgage property submit to mortgagee or bank or 
financial institution.10 Neha Mallik  in his blog Essential Elements of a Mortgage Deed describe 
that essential requisites for equitable mortgage are debt, intention for security, territorial 

restriction where mortgage created by deposited title-deeds of property.11  Shivam Goel in his 
article, ‘Equitable Mortgage: Essentials & Fundamentals’ expressed about the elements of 
equitable mortgage. The validity of this mortgage depends on the actual delivery of the original 
title deeds. Creating a mortgage based on photocopies or certified copies of the original title 
deeds is a serious defect in understanding on behalf of the parties involved.12 Tuli Rahman in her 
paper Security documentation against SME loan and its loan process of BRAC Bank Limited 
explain that mortgage by deposit of tittle deeds made by depositing the documents of title-deeds 
supported by a MODT and all essential land reports.13 According Equitable Mortgage by 
Deposit of Title Deeds published by Columbia Law Review Association, equitable mortgage on 
immovable property is created by deposit of title deeds as security. Deposit of tittle deeds 
affords a presumption that there is intention to security.14 This study is totally different from the 
other literature over the area. This type of mortgage is very popular for taking a loan, despite the 
fact that it has some lacunae that encourage the researcher to undertake the research. So the 
author is aimed at addressing this gap by exploring the primary and secondary sources of data.

Conceptual Framework of Mortgage by deposit of title- deeds

Meaning of Some Key Terms relating to Mortgage by deposit of title deeds

Mortgage

Mortgage is one kind of mode of transfer of property. The origin of the term "mort" finds its 
Latin and French roots. Mortgage is defined as a ‘transfer of title to property which is given as 
security for the payment of a debt or the performance of duty and that transfer will be void upon 
payment of debt or performance of the of the specified duty’. 

Section 58 of TP Act provides that ‘the transfer of an interest in specific immovable property to 
secure the payment of money advanced or to be advanced in the form of a loan, or the 
performance of an engagement that may give rise to a monetary liability known as mortgage’. 
The conventional interpretation of the term "mortgage" may be traced back to the statement 
made by MR Lindley in the case of Santley vs. Widle15, he provided the following definition:

“A mortgage is a conveyance of land or an assignment of chattels as security for the payment of 
a debt or the discharge of some other obligation for which it is given”.

A mortgage is not only an agreement but also a transfer of an interest in the immovable property. 
With respect to ownership, possession continues to reside with the mortgagor except the 
usufructuary mortgage.16 If a person lends money to another, he may accept the loan based 
solely on the borrower's guarantee to pay the amount of debt. In the former case, the mortgagee 
retains the right to suit for the money if it is not paid.17 It is evident that a mortgage is merely the 
transfer of an interest in the mortgaged property unlike a sell or gift.    

Mortgagor

The transferor is called a mortgagor. He must be capable of entering into contract and 
transferring property. Section 59A includes a person deriving title from a mortgagor unless 
otherwise expressly provided in this regard.18 Any person can mortgage, unless he is subject to 
a legal or personal disability. Ineligible to contract cannot transfer immovable property by 
mortgage. The Privy Council decided in Sadiq Ali Khan v. Jai Kishori that a deed written by a 
minor is void and cannot be used as proof of an estoppel claim.

Mortgagee 

As per section 58 of the TP Act, the transferee of mortgage is called a mortgagee and section 
59A includes a person deriving title under a mortgagee. A mortgagee may be any individual 
who is able to hold property. A person's inability to enter into a contract does not preclude him 
from being a transferee.

Mortgage Money

According to section 58(a), the principal amount and interest both are included as mortgage 
money.19  

Immovable property

‘Immovable property means such kind of property which includes land, benefits to arise out of 
land, and things attached to the earth’.20  

Agreement of Mortgage and Mortgage Contract

An agreement of mortgage is a contract just like any other contract.21 A mortgage agreement 
gives rise only to a personal obligation. A mortgage agreement is not subject to specific 
performance because the court will not enforce a loan agreement, whether secured or 
unsecured.22 

Mortgage-deed

According to section 58, the instrument used to complete the transfer in mortgage is known as 
a mortgage-deed.  

Title deed

Title-deeds” refer to documents that prove the depositor's prima facie title to the property. 

Deposit of Title-Deed 

Deposit of title - deeds refers deposit documents of title deeds to mortgagee either physical 
delivery or constructive delivery. For mortgage by deposit of title deed to be valid, not all of 
documents deposited need to show that the title is full. It is enough if the deposited deeds placed 
are proof of title.23 In Roberts v. Croft24  case, the mortgagor made mortgage by deposits of 
different title deeds that establish his title.25 

Conceptual basic of Mortgage by Deposit of Title-Deeds

In section 58 of TP Act enumerates six classes of mortgage, the mortgage by deposit of 
title-deeds is one of them. This type of mortgage is considered a straightforward method 
compared to other mortgage types. It is outlined in Section 58(f) of the Transfer of Property Act 
1882 and it is also known as an equitable mortgage. When a person transfers an interest in 
specific immovable property and creates security for a debt by depositing the documents of 
title-deeds of immovable property to creditor the document of title deeds in order to create 
security of debt in the places notified in section 58(f) this method of transfer is mortgage by 
deposit of title-deeds. The legislature's purpose in offering this type of mortgage is to provide 
convenience to the commercial community in cases where there is an urgent need for money 
before there is a chance to prepare a formal mortgage deed, there is simply a deposit of 

document of title deeds. It is a well-established rule of equity that the mere deposit of a title 
document without writing or verbal confirmation creates an obligation on the property 
referenced.

Element of mortgage by deposit of title-deeds

Parties 

There must be at least two parties to cause the mortgage happen. In section 4 of the TP Act 1882 
it has been said that the transaction which is like a contract the provisions of the contract act 
may be applied there.26 Moreover, Parties should enter into such contract with free consent as 
per the Contract Act, 1872. Mortgagor also includes other person who deliver title deeds from 
original mortgagor to mortgage. Where registration of memorandum of mortgage occurs, 
parties to the mortgage of immovable property are the registrar as assurance and all property 
owners or their agents. Agents require a registered power of attorney if a power of attorney is 
authorised to create a mortgage.27 

Specific immovable property

To create mortgage, the property must be specific. There must specify specific immovable 
property. Mortgaged property must be identifiable by its size, location, and boundaries, among 
other characteristics.28  The property should not be specified broadly.29 A mortgage by deposit 
of title deeds is only valid if the subject of the mortgage is specified in detail as per sections 21 
and 22 of the Registration Act of 1908, the property's description must be at least adequate for 
identifying the property. The description is adequate if it enables the property to be identified.30  
The court ruled that where the mortgagor indicated "all of my property" in the mortgage deed, 
it was not a valid mortgage. It would be invalid mortgage owing to ambiguity unless the 
immovable property must be expressed explicitly and specifically in the mortgage document. If 
mortgagor is unable to repay the loan after due date, the court will be able to seize the specified 
property and the mortgagee will be able to sell the mortgage property for recovering debt.31 In 
case  Dakkata v. Sasanapuri stated that even though the land's boundaries were not specified, 
the mortgage was deemed validly established because the property was sufficiently described.32 

Transfer of an interest

According to the definition given in section 58, the first requisite of a mortgage is that there 
should be a transfer of an interest in immovable property. The interest transferred depends upon 
the character of the mortgage. In mortgage by deposit of title deeds, a person deposits the 
documents of title deeds for the interest transferred. 

Security

Another component of this type of mortgage is security for debt or the fulfillment of an 
obligation that may cause to accomplish the monetary liability. Security could be for the 
purpose of obtaining a loan or as security for the repayment of an existing loan. Thus, the 
mortgagor and mortgagee have established debtor-creditor relationship.33 

Consideration of mortgage by deposit of title deeds 

The consideration for this mortgage referred the concept of value given or promised by one 
party in exchange for something of value from another party. It may be the money advanced or 
to be advanced in the form of a loan, a current or future debt, or the execution of an obligation 
that gives rise to the monetary obligation.

The Legal Framework to the Mortgage by Deposit of Title -Deeds in Bangladesh

There are some laws which governs the total mortgage and its procedure in Bangladesh namely 
Transfer of Property Act of 1882, The Registration Act 1908, The Code of Civil Procedure 
1908, Artha Rin Adalat Ain 2003, The Stamp Act, 1899 , The Contract Act 1872, The Evidence 
Act, 1872 , Limitation Act 1908, Power of Attorney Act 2012. 

Legal requirement for creating mortgage by deposit of title deeds in Bangladesh

Securing the Repayment of Debt

Debt is essential requisite to create a mortgage. Both future and existing debt can be covered by 
this type of mortgage.  The security for the debt is provided by depositing the title deeds of 
immovable property. If title deeds are deposited based on an oral agreement, aiming to secure 
both immediate and future advances, it results in the creation of an equitable mortgage.34   
Title-deeds may also be deposited to settle any unpaid balances on working accounts.35

Intention to security

To create a mortgage by deposit of title deeds, there must be a bona fide intention to secure a 
debt. The borrower deposits the property’s title deeds as security for the loan, and the agreement 
must specify that the property cannot be sold until the debt is paid. If the title deeds are split 
between different parties, the security can still be valid if the property is sufficient. The intention 
to create security is a factual matter. No mortgage is created if there's no debt or agreement for 
future advance. Writing is not required for an equitable mortgage.36 

Mode of Deposit

The mode of deposit may be either physical or constructive delivery to the creditor or his agent. 

Physical delivery of title-deeds

Physical delivery means actual deposition of document of title deeds by mortgagor to creditor 
or his agent. When the mortgagee already possesses the title deeds, it would be overly formal to 
require the formal process of the mortgagee handing the title deeds to the mortgagor, and then 
the mortgagor re-delivering them to the mortgagee.37

Constructive delivery of title deeds

Constructive delivery refers symbolic delivery. It is inferred from the parties' actions. Deposit 
of title deeds to the mortgagee can be either actual or constructive.38 In order to constitute a 
mortgage by deposit of title-deeds, physical delivery of such deeds is not an essential 
pre-condition. The assertion could not be held that documents of title deeds which are 
constructively delivered. 

Depositing the original title - deeds of document

If the document deposited does not indicate any type of title of the depositor, no mortgage is 
created. It is satisfactory if the documents deposited authentically pertain to the  mortgaged 
property.39 

Depositing certified copies of original deeds

Though there was some difference of opinion expressed by various court decision relating to 

validity of creation of equitable mortgage by deposit of certified copies of the original title 
deeds, it can be now taken to be well settled in the case Indian Bank v Punjab National Bank40  
that there is no legal embargo for creation of the mortgage by deposit of certified copies of 
original title deeds.

Deposit of stamped or sufficiently stamped document

To execute this type of mortgage, the mortgagor must deposit the duly stamped and registered 
documents of title deeds of immovable property.41 Duly Stamped  document indicates that the 
instrument contains an impressed stamp in the proper amount that has been affixed or utilised 
to comply with the law in Bangladesh.42 

Place Restriction

Delivery of documents of title to immovable property held in Dhaka, Chittagong, Narayangonj 
and any other town which the Government may specify by notification in official gazette. On 
3rd March, 1980 the Government published official gazette in this regard that in exercise of the 
powers conferred by clause f of section 58 of TP Act 1882, the Government is pleased to specify 
all municipal towns in Bangladesh to be the towns to which the provision of section 58(f) shall 
apply.43 The word 'town'  in section 58(f)  goes with 'delivers' rather than 'person'. The mere 
deposit of title deeds outside the town mentioned in section 58(f) creates neither a mortgage nor 
an obligation.  This clause does not require the person depositing the title-deeds to be in one of 
the towns specified but sufficient if he  deposits title deeds with the intent to create security to 
the creditor or his agent in that place.44 The court’s decision in  K. J. Nathan v S. V. Maruthi 
provides that if physical delivery took place outside the places mentioned in section 58(f), but 
the intention to create a mortgage was formed following the MODT were in one of the  specified 
towns.45 This clause does not require the person depositing the title-deeds to be in one of the 
towns specified but sufficient if he  deposits title deeds with the intent to create security to the 
creditor or his agent in that place.46 When documents are delivered in a town other than a 
notified town and forwarded to a notified town for deposit, the validity of an equitable mortgage 
is not affected.47 

Title Investigation

Any existing encumbrances or legal issues with the property are identified and addressed by title 
investigation.48 This involves examining land records, deeds, and other relevant documents. 
Documents of title-deeds prove the depositor's prima facie title to the property.49 All required 
documentation must be presented to the mortgagee. When bank is the mortgage, they obtain 
clearance certification from the Bangladesh bank for any outstanding debt.50 Furthermore, it 
determines that whether the property has a previous mortgage that is still pending. After that the 
property is valued in order to maintain the mortgage. The mortgage process is then carried out by any 
bank or mortgagee after a review is made to see if the property is registered or not in the register 
office.51 Usually, the previous 25 years of ownership are considered for any property. In 2022, 
Government of Bangladesh has introduced mortgage data bank for storing information of mortgaged 
properties for preventing deceitful efforts to take out multiple on the same mortgage property.52

Property Valuation

The mortgagee assesses the value of the property that will be mortgaged. This often involves a 
professional property valuation.53 At the time of the mortgage property valuation an 
overvaluation of the property, the land price is shown to be several times higher and huge 
amount of money are borrowed from the bank. In the aftermath of the game, the banks will not 
be able to sell the mortgage property. It is not possible to sell land of influencers in the country. 
Many times, despite court orders, mortgage property cannot be seized. The country’s banking 
sector’s loan defaulter has been caused by the overvaluation of mortgage property.54

Memorandum of Deposit of Title deeds (MODT)

MODT refers a document though which a mortgagor gives a written undertaking. The mortgage 
is created by mere deposit of title deeds and  if parties want, they can executing a memorandum 
of deposit of title deeds as additionally.55

Executing a memorandum of deposit of title deeds

Many financial institutions require a MODT from mortgagor as an additional proof of the 
formation of a mortgage. To distinguish it from a simple registered mortgage, such a 
Memorandum or letter is obtained at a later date after the deposit of title deeds and if taken on 
the same day, it may be subject to stamp duty and registration in accordance with the provisions 
of the law governing other types of mortgages.56 

Registration of MODT

If a contract is documented in writing, the document serves as the sole evidence of its terms and 
must be registered under Section 17 of the Registration Act, 1908. Section 17(b) mandates the 
registration of documents that create rights in immovable property valued at 100 Tk or more. 
Without registration, such documents cannot be used as evidence or to prove transactions 
affecting immovable property, as per Section 49. While an equitable mortgage (EMTD) can be 
made orally, if documented in writing as a memorandum of deposit of title deeds (MODT), it 
must also be registered, overriding Section 59 of the Transfer of Property Act.57 The most 
important factor to consider is whether the parties truly intended for the document to stand alone 
as proof of the transaction.58 In State of Haryana v. Narvir Singh case it held that where the 
written memorandum creates rights, liabilities, or extinguishes those, the same requires 
registration.59 

Mortgage by deposit of title- deeds when can be effected by registered instrument

The mortgage by deposit of title deeds does not require registration, but there is some 
exception.60 The Proviso to Section 48 of the Registration Act states that a mortgage by deposit 
of title deeds (as defined in Section 58 of the Transfer of Property Act) will take precedence over 
a subsequently executed and registered mortgage deed relating to the same property. While the 
deposit of title deeds serves as security for the creditor to recover the loaned money, if the 
parties formalize their agreement in writing, the written document becomes the sole evidence of 
the terms. In such cases, both the deposit of title deeds and the written agreement are essential 
to establish the mortgage.61 Section 17 of the Registration Act, 1908 mandates the registration 

of instruments of mortgage as outlined in Section 59 of the Transfer of Property Act, 1882. 
Section 59 provides specific provisions for creating a mortgage through a registered instrument. 
When the mortgagee is not a bank, financial institution, or the Government, a mortgage can be 
created without requiring a registered document. However, the proviso to Section 59 states that 
if the mortgagee is the Government, a Scheduled Bank, or a financial institution, a mortgage by 
deposit of title deeds must be executed through a registered instrument. Additionally, in cases 
involving a tripartite agreement between a buyer, seller, and a Scheduled Bank or financial 
institution, the buyer agrees to purchase property from the seller, and the seller commits to 
transferring the property through a registered instrument after construction or development. The 
bank or financial institution provides financial assistance to the seller on behalf of the buyer. In 
this scenario, the property is mortgaged to the bank or financial institution by depositing the title 
deeds as security for the loan. Here, a separate registered instrument for the mortgage by deposit 
of title deeds is not required.62 Registration of a mortgage ensures its legal validity and 
establishes its priority in cases of multiple claims on the property. For the document to be valid, 
it must include the signatures of the mortgagor, mortgagee, and a witness, as well as proper 
attestation and payment of stamp duties.63  

Stamp Duty obligations

The mortgage deed must be stamped in accordance with the Stamp Act 1899. The appropriate 
stamp duty needs to be paid to make the document legally valid.64 Stamp duty is levied on the 
instrument, such as a Memorandum of Entry (MoE), rather than the transaction itself. Under 
Article 6 of Schedule I of the Stamp Act, 1899, stamp duty applies to instruments evidencing 
agreements related to the deposit of title deeds. If the agreement is in writing, it must be 
properly stamped to be admissible as evidence. For registered mortgages, stamp duty is paid, 
but in other cases where no formal instrument is executed, the duty is often avoided, leading to 
government revenue losses.

Possession 

No delivery of possession of property is necessary for this type of mortgage.65 This means that 
the mortgagor keeps the property. Physical possession of the property is not transferred to the 
lender. However, there should be a symbolic delivery of possession, such as handing over 

documents or keys, to complete the mortgage process. There is no transfer of possession from 
the mortgagor to the mortgagee. This privilege is based upon certain conditions stipulated in the 
mortgage contract. The mortgagor is obligated to the provisions of the mortgage contract, 
including making payments on time, maintaining the property in good condition, and using it 
for lawful purposes.66 

Remedies

A mortgagee by deposit of title deeds can sue for sale or mortgage money but not foreclosure, 
while the mortgagor retains the right of redemption.

Frequency and Volume of Equitable Mortgages 

Equitable mortgage is a prevalent form of collateral in Bangladesh, particularly in the banking 
sector. They are widely used to secure loans, especially for real estate transactions. While 
precise data on the frequency and volume of equitable mortgages is limited, the following 
observations can be made67

High Frequency: Equitable mortgages are a common practice among financial institutions, 
particularly banks.

Significant Volume: A substantial portion of the loan portfolios of banks and financial 
institutions in Bangladesh is secured by equitable mortgages.68

Regulatory Recognition: The Bangladesh Bank has specific guidelines and regulations for 
equitable mortgages, indicating their importance in the financial system.

Findings

key findings from the literature review, legal framework analysis and case law examination on 
mortgage by deposit of title deeds are outlined:

Intention to Create Security is the main requisite

A recurring theme in literature is that the importance of the mortgagor's clear intention to create 
a security interest that the title deeds of mortgage property shall be the security for the debt. If 
part of the documents of title be deposited to one person and other part thereof with another, 

each deposit may have a good security. Intention to create security is enough for valid mortgage, 
but lack of clarity in term ‘intention to create’ dispute arise in the question whether there is 
bonafide intention or malafide intention to create security.

Lacuna in the provision of territorial restriction

Mortgage by deposit of title deeds in Bangladesh is created by the deposit of title deeds in the 
towns of Dhaka, Chittagong and Narayangonj and all municipal towns in Bangladesh. 
Government included municipal town in 1980 by the notification in gazette, but this is not 
popular. Judgement of Ayat steels Limited vs Mohammad Ali case was published in 2011 but this 
case did not mention about the gazette published in 1980 for the place of deposit of  title deeds. 
Mortgage by deposit of title deeds is a common and easy form of mortgage but specifying the 
place it arise complexities. In a judicial decision it had been seen that delivery of documents took 
place outside the places mentioned in section 58(f), but the intention to create a mortgage was 
formed following the deeds were in one of the towns specified in 58(f) that mortgage was valid.

Non requirement of registration

Generally, mortgage by deposit title deeds do not require registration, although registration of 
the deposit may strengthen the creditor's position. Register instruments are use as proof of 
evidence and if the mortgage is effected by registered instrument that case it in not essay to 
commit fraud. When mortgagee is Government, Schedule Bank or Financial Institution that 
case mortgage by deposit of title deeds effected by registered instrument, but in accordance with 
tripartite agreement mention in section 59 in that case even if schedule bank or financial 
institution, mortgage shall not be required to be effected by register instrument. 

Flexibility of Equitable Mortgage

Equitable mortgage offers flexibility in terms of creation and enforcement, only deposit of title 
deeds with intention to create security for debt money create mortgage. Because of this 
flexibility, some case mortgagee cannot recover mortgage money or cannot sell the property.

Lack of provision regarding the formalities

The specific formalities for deposit of title deeds required for creating a valid mortgage is not 
be explicitly outlined in the law. There is another practice in vogue that many financial 
institutions obtain a Memorandum of Deposit of Title Deeds from the borrowers as an 
additional proof of the creation of mortgage. Under the said provisions of the Transfer of 
Property Act, such a Memorandum or the letter is not a pre-requisite and not legally required.

Stamp Duty Considerations

Mortgage by deposit of title deeds created only by deposit of title deeds, the specific stamp duty 
requirements is not explicitly stated. 

Recommendations

1. At first, the legislature should amend section 59 of The TP Act 1882 and substituted that all 
type of mortgage under section 58 can be effected by a registered instrument. 

2.  Government should remove the provision of territorial restrictions on the place of deposit. 
If it is not possible, the government should also specify the upazilla as the place of deposit 
of title deeds. 

3.  Mortgagee should gather all pertinent details documents regarding the mortgaged property.

4.  Making law to include pre-requisite for mortgage by deposit of title deeds that all 
mortgagee collect MODT from mortgagor. 

5.  The Government should take sufficient measure for the mortgage property valuation in case 
of mortgage by deposit of title deeds.

6.  In order to automate the preparation of deeds, a computerised method should be 
implemented. If mortgage deeds are produced using a computer, it will be simple to avoid 
errors and manipulations. In the era of computers, land documents preparation must be 
automated.

Conclusion

In Bangladesh, the mortgage by deposit of title deeds is considered a flexible type of mortgage, 
as it is established only by depositing the title deeds of immovable property with the intention 
of creating security for a debt. This paper, based on a thorough examination of relevant laws, 
cases, books, journal articles, blogs, and websites, outlines the requirements for creating a 
mortgage by deposit of title deeds. The key prerequisites for this type of mortgage include the 
existence of a debt, the intention to create security, and the deposit of title deeds. This form of 
mortgage is created by depositing title deeds of immovable property in specific locations, such 
as Dhaka, Chittagong, Narayanganj, and any other town notified by the government in the 
official gazette, for the purpose of securing a debt. While generally, a mortgage by deposit of 
title deeds doesn't require a registered instrument, an exception exists when the mortgagee is the 
government, a scheduled bank, or a financial institution. In such cases, registration is 
mandatory. However, if a scheduled bank or financial institution is part of a tripartite agreement, 
registration of this mortgage may not be necessary. The research findings highlight areas where 
legislative reforms and procedural enhancements could be beneficial. The paper serves as a 
guide for understanding how a mortgage by deposit of title deeds is created in Bangladesh. 
Additionally, it identifies gaps and ambiguities in the current legal framework, providing 
recommendations for legislative amendments and procedural enactments.

36 Pramit Bhattacharya, ‘Analysis Of The Concept Of Simple Mortgage’, iPleaders , 26 May 2016, 
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concept compared to other types of mortgages. In this mortgage, the mortgagor merely delivers 
the title-deeds of immovable property to the mortgagee with the intention of obtaining a debt 
and established a security interest against the debt.3  Because of ambiguity in the legal provision 
relating to registration and territorial restriction and the absence of clear guidelines creates 
uncertainty for mortgagor and mortgagee. There are challenges include property over valuation, 
deposit of forged documents, registration and sell procedure of mortgage property by the 
mortgagee to obtain their remedy.4 The local extend to create this mortgage is all over 
Bangladesh but the title-deeds is to be deposited to only three cities.5 However the gazette of 
1980 extending the area to all municipalities of Bangladesh has not been considered by the 
higher judiciary.6 For territorial restriction, people who are outside those towns face the 
challenge to deposit the title-deeds because they have to go to deposit documents outside their 
own area. Section 59 of the TP Act makes three types of different provisions for registration of 
such mortgage unlike unique rule of simple mortgage.7 In many cases, mortgage by deposit of 
title deed is executed through forged title-deeds. Political influencers are usually accused of 
occupying the khas land at a nominal price. These properties are kept as a security against loan 
and showing over valuation and the bank faces problem to get back the money by selling the 
property to other.8 At the time of the mortgage property valuation an overvaluation of the 
property, the land price is shown to be several times higher and huge amount of money are 
borrowed from the mortgagee. In the aftermath of the game, the mortgagee will not be able to 
sell the mortgage property. Many times, despite court orders, mortgage property cannot be 
seized. The country’s banking sector’s loan defaulter has been caused by the overvaluation of 
mortgage property.9 In many cases, the mortgagor is selling the property again without 
repayment of the debt. Author has reviewed several literature related to this topic. Anika 
Mardiah Chowdhury in her blog Mortgage of Property, a brief discussion describe that in case 
of mortgage, all documents relating to mortgage property submit to mortgagee or bank or 
financial institution.10 Neha Mallik  in his blog Essential Elements of a Mortgage Deed describe 
that essential requisites for equitable mortgage are debt, intention for security, territorial 

restriction where mortgage created by deposited title-deeds of property.11  Shivam Goel in his 
article, ‘Equitable Mortgage: Essentials & Fundamentals’ expressed about the elements of 
equitable mortgage. The validity of this mortgage depends on the actual delivery of the original 
title deeds. Creating a mortgage based on photocopies or certified copies of the original title 
deeds is a serious defect in understanding on behalf of the parties involved.12 Tuli Rahman in her 
paper Security documentation against SME loan and its loan process of BRAC Bank Limited 
explain that mortgage by deposit of tittle deeds made by depositing the documents of title-deeds 
supported by a MODT and all essential land reports.13 According Equitable Mortgage by 
Deposit of Title Deeds published by Columbia Law Review Association, equitable mortgage on 
immovable property is created by deposit of title deeds as security. Deposit of tittle deeds 
affords a presumption that there is intention to security.14 This study is totally different from the 
other literature over the area. This type of mortgage is very popular for taking a loan, despite the 
fact that it has some lacunae that encourage the researcher to undertake the research. So the 
author is aimed at addressing this gap by exploring the primary and secondary sources of data.

Conceptual Framework of Mortgage by deposit of title- deeds

Meaning of Some Key Terms relating to Mortgage by deposit of title deeds

Mortgage

Mortgage is one kind of mode of transfer of property. The origin of the term "mort" finds its 
Latin and French roots. Mortgage is defined as a ‘transfer of title to property which is given as 
security for the payment of a debt or the performance of duty and that transfer will be void upon 
payment of debt or performance of the of the specified duty’. 

Section 58 of TP Act provides that ‘the transfer of an interest in specific immovable property to 
secure the payment of money advanced or to be advanced in the form of a loan, or the 
performance of an engagement that may give rise to a monetary liability known as mortgage’. 
The conventional interpretation of the term "mortgage" may be traced back to the statement 
made by MR Lindley in the case of Santley vs. Widle15, he provided the following definition:

“A mortgage is a conveyance of land or an assignment of chattels as security for the payment of 
a debt or the discharge of some other obligation for which it is given”.

A mortgage is not only an agreement but also a transfer of an interest in the immovable property. 
With respect to ownership, possession continues to reside with the mortgagor except the 
usufructuary mortgage.16 If a person lends money to another, he may accept the loan based 
solely on the borrower's guarantee to pay the amount of debt. In the former case, the mortgagee 
retains the right to suit for the money if it is not paid.17 It is evident that a mortgage is merely the 
transfer of an interest in the mortgaged property unlike a sell or gift.    

Mortgagor

The transferor is called a mortgagor. He must be capable of entering into contract and 
transferring property. Section 59A includes a person deriving title from a mortgagor unless 
otherwise expressly provided in this regard.18 Any person can mortgage, unless he is subject to 
a legal or personal disability. Ineligible to contract cannot transfer immovable property by 
mortgage. The Privy Council decided in Sadiq Ali Khan v. Jai Kishori that a deed written by a 
minor is void and cannot be used as proof of an estoppel claim.

Mortgagee 

As per section 58 of the TP Act, the transferee of mortgage is called a mortgagee and section 
59A includes a person deriving title under a mortgagee. A mortgagee may be any individual 
who is able to hold property. A person's inability to enter into a contract does not preclude him 
from being a transferee.

Mortgage Money

According to section 58(a), the principal amount and interest both are included as mortgage 
money.19  

Immovable property

‘Immovable property means such kind of property which includes land, benefits to arise out of 
land, and things attached to the earth’.20  

Agreement of Mortgage and Mortgage Contract

An agreement of mortgage is a contract just like any other contract.21 A mortgage agreement 
gives rise only to a personal obligation. A mortgage agreement is not subject to specific 
performance because the court will not enforce a loan agreement, whether secured or 
unsecured.22 

Mortgage-deed

According to section 58, the instrument used to complete the transfer in mortgage is known as 
a mortgage-deed.  

Title deed

Title-deeds” refer to documents that prove the depositor's prima facie title to the property. 

Deposit of Title-Deed 

Deposit of title - deeds refers deposit documents of title deeds to mortgagee either physical 
delivery or constructive delivery. For mortgage by deposit of title deed to be valid, not all of 
documents deposited need to show that the title is full. It is enough if the deposited deeds placed 
are proof of title.23 In Roberts v. Croft24  case, the mortgagor made mortgage by deposits of 
different title deeds that establish his title.25 

Conceptual basic of Mortgage by Deposit of Title-Deeds

In section 58 of TP Act enumerates six classes of mortgage, the mortgage by deposit of 
title-deeds is one of them. This type of mortgage is considered a straightforward method 
compared to other mortgage types. It is outlined in Section 58(f) of the Transfer of Property Act 
1882 and it is also known as an equitable mortgage. When a person transfers an interest in 
specific immovable property and creates security for a debt by depositing the documents of 
title-deeds of immovable property to creditor the document of title deeds in order to create 
security of debt in the places notified in section 58(f) this method of transfer is mortgage by 
deposit of title-deeds. The legislature's purpose in offering this type of mortgage is to provide 
convenience to the commercial community in cases where there is an urgent need for money 
before there is a chance to prepare a formal mortgage deed, there is simply a deposit of 

document of title deeds. It is a well-established rule of equity that the mere deposit of a title 
document without writing or verbal confirmation creates an obligation on the property 
referenced.

Element of mortgage by deposit of title-deeds

Parties 

There must be at least two parties to cause the mortgage happen. In section 4 of the TP Act 1882 
it has been said that the transaction which is like a contract the provisions of the contract act 
may be applied there.26 Moreover, Parties should enter into such contract with free consent as 
per the Contract Act, 1872. Mortgagor also includes other person who deliver title deeds from 
original mortgagor to mortgage. Where registration of memorandum of mortgage occurs, 
parties to the mortgage of immovable property are the registrar as assurance and all property 
owners or their agents. Agents require a registered power of attorney if a power of attorney is 
authorised to create a mortgage.27 

Specific immovable property

To create mortgage, the property must be specific. There must specify specific immovable 
property. Mortgaged property must be identifiable by its size, location, and boundaries, among 
other characteristics.28  The property should not be specified broadly.29 A mortgage by deposit 
of title deeds is only valid if the subject of the mortgage is specified in detail as per sections 21 
and 22 of the Registration Act of 1908, the property's description must be at least adequate for 
identifying the property. The description is adequate if it enables the property to be identified.30  
The court ruled that where the mortgagor indicated "all of my property" in the mortgage deed, 
it was not a valid mortgage. It would be invalid mortgage owing to ambiguity unless the 
immovable property must be expressed explicitly and specifically in the mortgage document. If 
mortgagor is unable to repay the loan after due date, the court will be able to seize the specified 
property and the mortgagee will be able to sell the mortgage property for recovering debt.31 In 
case  Dakkata v. Sasanapuri stated that even though the land's boundaries were not specified, 
the mortgage was deemed validly established because the property was sufficiently described.32 

Transfer of an interest

According to the definition given in section 58, the first requisite of a mortgage is that there 
should be a transfer of an interest in immovable property. The interest transferred depends upon 
the character of the mortgage. In mortgage by deposit of title deeds, a person deposits the 
documents of title deeds for the interest transferred. 

Security

Another component of this type of mortgage is security for debt or the fulfillment of an 
obligation that may cause to accomplish the monetary liability. Security could be for the 
purpose of obtaining a loan or as security for the repayment of an existing loan. Thus, the 
mortgagor and mortgagee have established debtor-creditor relationship.33 

Consideration of mortgage by deposit of title deeds 

The consideration for this mortgage referred the concept of value given or promised by one 
party in exchange for something of value from another party. It may be the money advanced or 
to be advanced in the form of a loan, a current or future debt, or the execution of an obligation 
that gives rise to the monetary obligation.

The Legal Framework to the Mortgage by Deposit of Title -Deeds in Bangladesh

There are some laws which governs the total mortgage and its procedure in Bangladesh namely 
Transfer of Property Act of 1882, The Registration Act 1908, The Code of Civil Procedure 
1908, Artha Rin Adalat Ain 2003, The Stamp Act, 1899 , The Contract Act 1872, The Evidence 
Act, 1872 , Limitation Act 1908, Power of Attorney Act 2012. 

Legal requirement for creating mortgage by deposit of title deeds in Bangladesh

Securing the Repayment of Debt

Debt is essential requisite to create a mortgage. Both future and existing debt can be covered by 
this type of mortgage.  The security for the debt is provided by depositing the title deeds of 
immovable property. If title deeds are deposited based on an oral agreement, aiming to secure 
both immediate and future advances, it results in the creation of an equitable mortgage.34   
Title-deeds may also be deposited to settle any unpaid balances on working accounts.35

Intention to security

To create a mortgage by deposit of title deeds, there must be a bona fide intention to secure a 
debt. The borrower deposits the property’s title deeds as security for the loan, and the agreement 
must specify that the property cannot be sold until the debt is paid. If the title deeds are split 
between different parties, the security can still be valid if the property is sufficient. The intention 
to create security is a factual matter. No mortgage is created if there's no debt or agreement for 
future advance. Writing is not required for an equitable mortgage.36 

Mode of Deposit

The mode of deposit may be either physical or constructive delivery to the creditor or his agent. 

Physical delivery of title-deeds

Physical delivery means actual deposition of document of title deeds by mortgagor to creditor 
or his agent. When the mortgagee already possesses the title deeds, it would be overly formal to 
require the formal process of the mortgagee handing the title deeds to the mortgagor, and then 
the mortgagor re-delivering them to the mortgagee.37

Constructive delivery of title deeds

Constructive delivery refers symbolic delivery. It is inferred from the parties' actions. Deposit 
of title deeds to the mortgagee can be either actual or constructive.38 In order to constitute a 
mortgage by deposit of title-deeds, physical delivery of such deeds is not an essential 
pre-condition. The assertion could not be held that documents of title deeds which are 
constructively delivered. 

Depositing the original title - deeds of document

If the document deposited does not indicate any type of title of the depositor, no mortgage is 
created. It is satisfactory if the documents deposited authentically pertain to the  mortgaged 
property.39 

Depositing certified copies of original deeds
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41 Bharat Tubes and Tins Printers v AP State Financial Corporation Ltd. (2009) AIR (NOC) 2688 (AP)
42 ‘The Stamp Act 1899’, Pub. L. No. 2, § 2 (n.d.), http://bdlaws.minlaw.gov.bd/act-77.html.
43 Bangladesh Gazette 1980 S.R.O. 66-L/80.
44 Indian Cotton Co. v Hari poonjoo (1937) AIR Bom 39 (41).
45 K. J. Nathan v SV Maruthi   (1965) AIR SC 430. 
46 Indian Cotton Co. v Hari poonjoo AIR 1937 Bom 39 (41).
47 Sulochana v Pandyan Bank AIR 1975 Mad 70

validity of creation of equitable mortgage by deposit of certified copies of the original title 
deeds, it can be now taken to be well settled in the case Indian Bank v Punjab National Bank40  
that there is no legal embargo for creation of the mortgage by deposit of certified copies of 
original title deeds.

Deposit of stamped or sufficiently stamped document

To execute this type of mortgage, the mortgagor must deposit the duly stamped and registered 
documents of title deeds of immovable property.41 Duly Stamped  document indicates that the 
instrument contains an impressed stamp in the proper amount that has been affixed or utilised 
to comply with the law in Bangladesh.42 

Place Restriction

Delivery of documents of title to immovable property held in Dhaka, Chittagong, Narayangonj 
and any other town which the Government may specify by notification in official gazette. On 
3rd March, 1980 the Government published official gazette in this regard that in exercise of the 
powers conferred by clause f of section 58 of TP Act 1882, the Government is pleased to specify 
all municipal towns in Bangladesh to be the towns to which the provision of section 58(f) shall 
apply.43 The word 'town'  in section 58(f)  goes with 'delivers' rather than 'person'. The mere 
deposit of title deeds outside the town mentioned in section 58(f) creates neither a mortgage nor 
an obligation.  This clause does not require the person depositing the title-deeds to be in one of 
the towns specified but sufficient if he  deposits title deeds with the intent to create security to 
the creditor or his agent in that place.44 The court’s decision in  K. J. Nathan v S. V. Maruthi 
provides that if physical delivery took place outside the places mentioned in section 58(f), but 
the intention to create a mortgage was formed following the MODT were in one of the  specified 
towns.45 This clause does not require the person depositing the title-deeds to be in one of the 
towns specified but sufficient if he  deposits title deeds with the intent to create security to the 
creditor or his agent in that place.46 When documents are delivered in a town other than a 
notified town and forwarded to a notified town for deposit, the validity of an equitable mortgage 
is not affected.47 

Title Investigation

Any existing encumbrances or legal issues with the property are identified and addressed by title 
investigation.48 This involves examining land records, deeds, and other relevant documents. 
Documents of title-deeds prove the depositor's prima facie title to the property.49 All required 
documentation must be presented to the mortgagee. When bank is the mortgage, they obtain 
clearance certification from the Bangladesh bank for any outstanding debt.50 Furthermore, it 
determines that whether the property has a previous mortgage that is still pending. After that the 
property is valued in order to maintain the mortgage. The mortgage process is then carried out by any 
bank or mortgagee after a review is made to see if the property is registered or not in the register 
office.51 Usually, the previous 25 years of ownership are considered for any property. In 2022, 
Government of Bangladesh has introduced mortgage data bank for storing information of mortgaged 
properties for preventing deceitful efforts to take out multiple on the same mortgage property.52

Property Valuation

The mortgagee assesses the value of the property that will be mortgaged. This often involves a 
professional property valuation.53 At the time of the mortgage property valuation an 
overvaluation of the property, the land price is shown to be several times higher and huge 
amount of money are borrowed from the bank. In the aftermath of the game, the banks will not 
be able to sell the mortgage property. It is not possible to sell land of influencers in the country. 
Many times, despite court orders, mortgage property cannot be seized. The country’s banking 
sector’s loan defaulter has been caused by the overvaluation of mortgage property.54

Memorandum of Deposit of Title deeds (MODT)

MODT refers a document though which a mortgagor gives a written undertaking. The mortgage 
is created by mere deposit of title deeds and  if parties want, they can executing a memorandum 
of deposit of title deeds as additionally.55

Executing a memorandum of deposit of title deeds

Many financial institutions require a MODT from mortgagor as an additional proof of the 
formation of a mortgage. To distinguish it from a simple registered mortgage, such a 
Memorandum or letter is obtained at a later date after the deposit of title deeds and if taken on 
the same day, it may be subject to stamp duty and registration in accordance with the provisions 
of the law governing other types of mortgages.56 

Registration of MODT

If a contract is documented in writing, the document serves as the sole evidence of its terms and 
must be registered under Section 17 of the Registration Act, 1908. Section 17(b) mandates the 
registration of documents that create rights in immovable property valued at 100 Tk or more. 
Without registration, such documents cannot be used as evidence or to prove transactions 
affecting immovable property, as per Section 49. While an equitable mortgage (EMTD) can be 
made orally, if documented in writing as a memorandum of deposit of title deeds (MODT), it 
must also be registered, overriding Section 59 of the Transfer of Property Act.57 The most 
important factor to consider is whether the parties truly intended for the document to stand alone 
as proof of the transaction.58 In State of Haryana v. Narvir Singh case it held that where the 
written memorandum creates rights, liabilities, or extinguishes those, the same requires 
registration.59 

Mortgage by deposit of title- deeds when can be effected by registered instrument

The mortgage by deposit of title deeds does not require registration, but there is some 
exception.60 The Proviso to Section 48 of the Registration Act states that a mortgage by deposit 
of title deeds (as defined in Section 58 of the Transfer of Property Act) will take precedence over 
a subsequently executed and registered mortgage deed relating to the same property. While the 
deposit of title deeds serves as security for the creditor to recover the loaned money, if the 
parties formalize their agreement in writing, the written document becomes the sole evidence of 
the terms. In such cases, both the deposit of title deeds and the written agreement are essential 
to establish the mortgage.61 Section 17 of the Registration Act, 1908 mandates the registration 

of instruments of mortgage as outlined in Section 59 of the Transfer of Property Act, 1882. 
Section 59 provides specific provisions for creating a mortgage through a registered instrument. 
When the mortgagee is not a bank, financial institution, or the Government, a mortgage can be 
created without requiring a registered document. However, the proviso to Section 59 states that 
if the mortgagee is the Government, a Scheduled Bank, or a financial institution, a mortgage by 
deposit of title deeds must be executed through a registered instrument. Additionally, in cases 
involving a tripartite agreement between a buyer, seller, and a Scheduled Bank or financial 
institution, the buyer agrees to purchase property from the seller, and the seller commits to 
transferring the property through a registered instrument after construction or development. The 
bank or financial institution provides financial assistance to the seller on behalf of the buyer. In 
this scenario, the property is mortgaged to the bank or financial institution by depositing the title 
deeds as security for the loan. Here, a separate registered instrument for the mortgage by deposit 
of title deeds is not required.62 Registration of a mortgage ensures its legal validity and 
establishes its priority in cases of multiple claims on the property. For the document to be valid, 
it must include the signatures of the mortgagor, mortgagee, and a witness, as well as proper 
attestation and payment of stamp duties.63  

Stamp Duty obligations

The mortgage deed must be stamped in accordance with the Stamp Act 1899. The appropriate 
stamp duty needs to be paid to make the document legally valid.64 Stamp duty is levied on the 
instrument, such as a Memorandum of Entry (MoE), rather than the transaction itself. Under 
Article 6 of Schedule I of the Stamp Act, 1899, stamp duty applies to instruments evidencing 
agreements related to the deposit of title deeds. If the agreement is in writing, it must be 
properly stamped to be admissible as evidence. For registered mortgages, stamp duty is paid, 
but in other cases where no formal instrument is executed, the duty is often avoided, leading to 
government revenue losses.

Possession 

No delivery of possession of property is necessary for this type of mortgage.65 This means that 
the mortgagor keeps the property. Physical possession of the property is not transferred to the 
lender. However, there should be a symbolic delivery of possession, such as handing over 

documents or keys, to complete the mortgage process. There is no transfer of possession from 
the mortgagor to the mortgagee. This privilege is based upon certain conditions stipulated in the 
mortgage contract. The mortgagor is obligated to the provisions of the mortgage contract, 
including making payments on time, maintaining the property in good condition, and using it 
for lawful purposes.66 

Remedies

A mortgagee by deposit of title deeds can sue for sale or mortgage money but not foreclosure, 
while the mortgagor retains the right of redemption.

Frequency and Volume of Equitable Mortgages 

Equitable mortgage is a prevalent form of collateral in Bangladesh, particularly in the banking 
sector. They are widely used to secure loans, especially for real estate transactions. While 
precise data on the frequency and volume of equitable mortgages is limited, the following 
observations can be made67

High Frequency: Equitable mortgages are a common practice among financial institutions, 
particularly banks.

Significant Volume: A substantial portion of the loan portfolios of banks and financial 
institutions in Bangladesh is secured by equitable mortgages.68

Regulatory Recognition: The Bangladesh Bank has specific guidelines and regulations for 
equitable mortgages, indicating their importance in the financial system.

Findings

key findings from the literature review, legal framework analysis and case law examination on 
mortgage by deposit of title deeds are outlined:

Intention to Create Security is the main requisite

A recurring theme in literature is that the importance of the mortgagor's clear intention to create 
a security interest that the title deeds of mortgage property shall be the security for the debt. If 
part of the documents of title be deposited to one person and other part thereof with another, 

each deposit may have a good security. Intention to create security is enough for valid mortgage, 
but lack of clarity in term ‘intention to create’ dispute arise in the question whether there is 
bonafide intention or malafide intention to create security.

Lacuna in the provision of territorial restriction

Mortgage by deposit of title deeds in Bangladesh is created by the deposit of title deeds in the 
towns of Dhaka, Chittagong and Narayangonj and all municipal towns in Bangladesh. 
Government included municipal town in 1980 by the notification in gazette, but this is not 
popular. Judgement of Ayat steels Limited vs Mohammad Ali case was published in 2011 but this 
case did not mention about the gazette published in 1980 for the place of deposit of  title deeds. 
Mortgage by deposit of title deeds is a common and easy form of mortgage but specifying the 
place it arise complexities. In a judicial decision it had been seen that delivery of documents took 
place outside the places mentioned in section 58(f), but the intention to create a mortgage was 
formed following the deeds were in one of the towns specified in 58(f) that mortgage was valid.

Non requirement of registration

Generally, mortgage by deposit title deeds do not require registration, although registration of 
the deposit may strengthen the creditor's position. Register instruments are use as proof of 
evidence and if the mortgage is effected by registered instrument that case it in not essay to 
commit fraud. When mortgagee is Government, Schedule Bank or Financial Institution that 
case mortgage by deposit of title deeds effected by registered instrument, but in accordance with 
tripartite agreement mention in section 59 in that case even if schedule bank or financial 
institution, mortgage shall not be required to be effected by register instrument. 

Flexibility of Equitable Mortgage

Equitable mortgage offers flexibility in terms of creation and enforcement, only deposit of title 
deeds with intention to create security for debt money create mortgage. Because of this 
flexibility, some case mortgagee cannot recover mortgage money or cannot sell the property.

Lack of provision regarding the formalities

The specific formalities for deposit of title deeds required for creating a valid mortgage is not 
be explicitly outlined in the law. There is another practice in vogue that many financial 
institutions obtain a Memorandum of Deposit of Title Deeds from the borrowers as an 
additional proof of the creation of mortgage. Under the said provisions of the Transfer of 
Property Act, such a Memorandum or the letter is not a pre-requisite and not legally required.

Stamp Duty Considerations

Mortgage by deposit of title deeds created only by deposit of title deeds, the specific stamp duty 
requirements is not explicitly stated. 

Recommendations

1. At first, the legislature should amend section 59 of The TP Act 1882 and substituted that all 
type of mortgage under section 58 can be effected by a registered instrument. 

2.  Government should remove the provision of territorial restrictions on the place of deposit. 
If it is not possible, the government should also specify the upazilla as the place of deposit 
of title deeds. 

3.  Mortgagee should gather all pertinent details documents regarding the mortgaged property.

4.  Making law to include pre-requisite for mortgage by deposit of title deeds that all 
mortgagee collect MODT from mortgagor. 

5.  The Government should take sufficient measure for the mortgage property valuation in case 
of mortgage by deposit of title deeds.

6.  In order to automate the preparation of deeds, a computerised method should be 
implemented. If mortgage deeds are produced using a computer, it will be simple to avoid 
errors and manipulations. In the era of computers, land documents preparation must be 
automated.

Conclusion

In Bangladesh, the mortgage by deposit of title deeds is considered a flexible type of mortgage, 
as it is established only by depositing the title deeds of immovable property with the intention 
of creating security for a debt. This paper, based on a thorough examination of relevant laws, 
cases, books, journal articles, blogs, and websites, outlines the requirements for creating a 
mortgage by deposit of title deeds. The key prerequisites for this type of mortgage include the 
existence of a debt, the intention to create security, and the deposit of title deeds. This form of 
mortgage is created by depositing title deeds of immovable property in specific locations, such 
as Dhaka, Chittagong, Narayanganj, and any other town notified by the government in the 
official gazette, for the purpose of securing a debt. While generally, a mortgage by deposit of 
title deeds doesn't require a registered instrument, an exception exists when the mortgagee is the 
government, a scheduled bank, or a financial institution. In such cases, registration is 
mandatory. However, if a scheduled bank or financial institution is part of a tripartite agreement, 
registration of this mortgage may not be necessary. The research findings highlight areas where 
legislative reforms and procedural enhancements could be beneficial. The paper serves as a 
guide for understanding how a mortgage by deposit of title deeds is created in Bangladesh. 
Additionally, it identifies gaps and ambiguities in the current legal framework, providing 
recommendations for legislative amendments and procedural enactments.
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concept compared to other types of mortgages. In this mortgage, the mortgagor merely delivers 
the title-deeds of immovable property to the mortgagee with the intention of obtaining a debt 
and established a security interest against the debt.3  Because of ambiguity in the legal provision 
relating to registration and territorial restriction and the absence of clear guidelines creates 
uncertainty for mortgagor and mortgagee. There are challenges include property over valuation, 
deposit of forged documents, registration and sell procedure of mortgage property by the 
mortgagee to obtain their remedy.4 The local extend to create this mortgage is all over 
Bangladesh but the title-deeds is to be deposited to only three cities.5 However the gazette of 
1980 extending the area to all municipalities of Bangladesh has not been considered by the 
higher judiciary.6 For territorial restriction, people who are outside those towns face the 
challenge to deposit the title-deeds because they have to go to deposit documents outside their 
own area. Section 59 of the TP Act makes three types of different provisions for registration of 
such mortgage unlike unique rule of simple mortgage.7 In many cases, mortgage by deposit of 
title deed is executed through forged title-deeds. Political influencers are usually accused of 
occupying the khas land at a nominal price. These properties are kept as a security against loan 
and showing over valuation and the bank faces problem to get back the money by selling the 
property to other.8 At the time of the mortgage property valuation an overvaluation of the 
property, the land price is shown to be several times higher and huge amount of money are 
borrowed from the mortgagee. In the aftermath of the game, the mortgagee will not be able to 
sell the mortgage property. Many times, despite court orders, mortgage property cannot be 
seized. The country’s banking sector’s loan defaulter has been caused by the overvaluation of 
mortgage property.9 In many cases, the mortgagor is selling the property again without 
repayment of the debt. Author has reviewed several literature related to this topic. Anika 
Mardiah Chowdhury in her blog Mortgage of Property, a brief discussion describe that in case 
of mortgage, all documents relating to mortgage property submit to mortgagee or bank or 
financial institution.10 Neha Mallik  in his blog Essential Elements of a Mortgage Deed describe 
that essential requisites for equitable mortgage are debt, intention for security, territorial 

restriction where mortgage created by deposited title-deeds of property.11  Shivam Goel in his 
article, ‘Equitable Mortgage: Essentials & Fundamentals’ expressed about the elements of 
equitable mortgage. The validity of this mortgage depends on the actual delivery of the original 
title deeds. Creating a mortgage based on photocopies or certified copies of the original title 
deeds is a serious defect in understanding on behalf of the parties involved.12 Tuli Rahman in her 
paper Security documentation against SME loan and its loan process of BRAC Bank Limited 
explain that mortgage by deposit of tittle deeds made by depositing the documents of title-deeds 
supported by a MODT and all essential land reports.13 According Equitable Mortgage by 
Deposit of Title Deeds published by Columbia Law Review Association, equitable mortgage on 
immovable property is created by deposit of title deeds as security. Deposit of tittle deeds 
affords a presumption that there is intention to security.14 This study is totally different from the 
other literature over the area. This type of mortgage is very popular for taking a loan, despite the 
fact that it has some lacunae that encourage the researcher to undertake the research. So the 
author is aimed at addressing this gap by exploring the primary and secondary sources of data.

Conceptual Framework of Mortgage by deposit of title- deeds

Meaning of Some Key Terms relating to Mortgage by deposit of title deeds

Mortgage

Mortgage is one kind of mode of transfer of property. The origin of the term "mort" finds its 
Latin and French roots. Mortgage is defined as a ‘transfer of title to property which is given as 
security for the payment of a debt or the performance of duty and that transfer will be void upon 
payment of debt or performance of the of the specified duty’. 

Section 58 of TP Act provides that ‘the transfer of an interest in specific immovable property to 
secure the payment of money advanced or to be advanced in the form of a loan, or the 
performance of an engagement that may give rise to a monetary liability known as mortgage’. 
The conventional interpretation of the term "mortgage" may be traced back to the statement 
made by MR Lindley in the case of Santley vs. Widle15, he provided the following definition:

“A mortgage is a conveyance of land or an assignment of chattels as security for the payment of 
a debt or the discharge of some other obligation for which it is given”.

A mortgage is not only an agreement but also a transfer of an interest in the immovable property. 
With respect to ownership, possession continues to reside with the mortgagor except the 
usufructuary mortgage.16 If a person lends money to another, he may accept the loan based 
solely on the borrower's guarantee to pay the amount of debt. In the former case, the mortgagee 
retains the right to suit for the money if it is not paid.17 It is evident that a mortgage is merely the 
transfer of an interest in the mortgaged property unlike a sell or gift.    

Mortgagor

The transferor is called a mortgagor. He must be capable of entering into contract and 
transferring property. Section 59A includes a person deriving title from a mortgagor unless 
otherwise expressly provided in this regard.18 Any person can mortgage, unless he is subject to 
a legal or personal disability. Ineligible to contract cannot transfer immovable property by 
mortgage. The Privy Council decided in Sadiq Ali Khan v. Jai Kishori that a deed written by a 
minor is void and cannot be used as proof of an estoppel claim.

Mortgagee 

As per section 58 of the TP Act, the transferee of mortgage is called a mortgagee and section 
59A includes a person deriving title under a mortgagee. A mortgagee may be any individual 
who is able to hold property. A person's inability to enter into a contract does not preclude him 
from being a transferee.

Mortgage Money

According to section 58(a), the principal amount and interest both are included as mortgage 
money.19  

Immovable property

‘Immovable property means such kind of property which includes land, benefits to arise out of 
land, and things attached to the earth’.20  

Agreement of Mortgage and Mortgage Contract

An agreement of mortgage is a contract just like any other contract.21 A mortgage agreement 
gives rise only to a personal obligation. A mortgage agreement is not subject to specific 
performance because the court will not enforce a loan agreement, whether secured or 
unsecured.22 

Mortgage-deed

According to section 58, the instrument used to complete the transfer in mortgage is known as 
a mortgage-deed.  

Title deed

Title-deeds” refer to documents that prove the depositor's prima facie title to the property. 

Deposit of Title-Deed 

Deposit of title - deeds refers deposit documents of title deeds to mortgagee either physical 
delivery or constructive delivery. For mortgage by deposit of title deed to be valid, not all of 
documents deposited need to show that the title is full. It is enough if the deposited deeds placed 
are proof of title.23 In Roberts v. Croft24  case, the mortgagor made mortgage by deposits of 
different title deeds that establish his title.25 

Conceptual basic of Mortgage by Deposit of Title-Deeds

In section 58 of TP Act enumerates six classes of mortgage, the mortgage by deposit of 
title-deeds is one of them. This type of mortgage is considered a straightforward method 
compared to other mortgage types. It is outlined in Section 58(f) of the Transfer of Property Act 
1882 and it is also known as an equitable mortgage. When a person transfers an interest in 
specific immovable property and creates security for a debt by depositing the documents of 
title-deeds of immovable property to creditor the document of title deeds in order to create 
security of debt in the places notified in section 58(f) this method of transfer is mortgage by 
deposit of title-deeds. The legislature's purpose in offering this type of mortgage is to provide 
convenience to the commercial community in cases where there is an urgent need for money 
before there is a chance to prepare a formal mortgage deed, there is simply a deposit of 

document of title deeds. It is a well-established rule of equity that the mere deposit of a title 
document without writing or verbal confirmation creates an obligation on the property 
referenced.

Element of mortgage by deposit of title-deeds

Parties 

There must be at least two parties to cause the mortgage happen. In section 4 of the TP Act 1882 
it has been said that the transaction which is like a contract the provisions of the contract act 
may be applied there.26 Moreover, Parties should enter into such contract with free consent as 
per the Contract Act, 1872. Mortgagor also includes other person who deliver title deeds from 
original mortgagor to mortgage. Where registration of memorandum of mortgage occurs, 
parties to the mortgage of immovable property are the registrar as assurance and all property 
owners or their agents. Agents require a registered power of attorney if a power of attorney is 
authorised to create a mortgage.27 

Specific immovable property

To create mortgage, the property must be specific. There must specify specific immovable 
property. Mortgaged property must be identifiable by its size, location, and boundaries, among 
other characteristics.28  The property should not be specified broadly.29 A mortgage by deposit 
of title deeds is only valid if the subject of the mortgage is specified in detail as per sections 21 
and 22 of the Registration Act of 1908, the property's description must be at least adequate for 
identifying the property. The description is adequate if it enables the property to be identified.30  
The court ruled that where the mortgagor indicated "all of my property" in the mortgage deed, 
it was not a valid mortgage. It would be invalid mortgage owing to ambiguity unless the 
immovable property must be expressed explicitly and specifically in the mortgage document. If 
mortgagor is unable to repay the loan after due date, the court will be able to seize the specified 
property and the mortgagee will be able to sell the mortgage property for recovering debt.31 In 
case  Dakkata v. Sasanapuri stated that even though the land's boundaries were not specified, 
the mortgage was deemed validly established because the property was sufficiently described.32 

Transfer of an interest

According to the definition given in section 58, the first requisite of a mortgage is that there 
should be a transfer of an interest in immovable property. The interest transferred depends upon 
the character of the mortgage. In mortgage by deposit of title deeds, a person deposits the 
documents of title deeds for the interest transferred. 

Security

Another component of this type of mortgage is security for debt or the fulfillment of an 
obligation that may cause to accomplish the monetary liability. Security could be for the 
purpose of obtaining a loan or as security for the repayment of an existing loan. Thus, the 
mortgagor and mortgagee have established debtor-creditor relationship.33 

Consideration of mortgage by deposit of title deeds 

The consideration for this mortgage referred the concept of value given or promised by one 
party in exchange for something of value from another party. It may be the money advanced or 
to be advanced in the form of a loan, a current or future debt, or the execution of an obligation 
that gives rise to the monetary obligation.

The Legal Framework to the Mortgage by Deposit of Title -Deeds in Bangladesh

There are some laws which governs the total mortgage and its procedure in Bangladesh namely 
Transfer of Property Act of 1882, The Registration Act 1908, The Code of Civil Procedure 
1908, Artha Rin Adalat Ain 2003, The Stamp Act, 1899 , The Contract Act 1872, The Evidence 
Act, 1872 , Limitation Act 1908, Power of Attorney Act 2012. 

Legal requirement for creating mortgage by deposit of title deeds in Bangladesh

Securing the Repayment of Debt

Debt is essential requisite to create a mortgage. Both future and existing debt can be covered by 
this type of mortgage.  The security for the debt is provided by depositing the title deeds of 
immovable property. If title deeds are deposited based on an oral agreement, aiming to secure 
both immediate and future advances, it results in the creation of an equitable mortgage.34   
Title-deeds may also be deposited to settle any unpaid balances on working accounts.35

Intention to security

To create a mortgage by deposit of title deeds, there must be a bona fide intention to secure a 
debt. The borrower deposits the property’s title deeds as security for the loan, and the agreement 
must specify that the property cannot be sold until the debt is paid. If the title deeds are split 
between different parties, the security can still be valid if the property is sufficient. The intention 
to create security is a factual matter. No mortgage is created if there's no debt or agreement for 
future advance. Writing is not required for an equitable mortgage.36 

Mode of Deposit

The mode of deposit may be either physical or constructive delivery to the creditor or his agent. 

Physical delivery of title-deeds

Physical delivery means actual deposition of document of title deeds by mortgagor to creditor 
or his agent. When the mortgagee already possesses the title deeds, it would be overly formal to 
require the formal process of the mortgagee handing the title deeds to the mortgagor, and then 
the mortgagor re-delivering them to the mortgagee.37

Constructive delivery of title deeds

Constructive delivery refers symbolic delivery. It is inferred from the parties' actions. Deposit 
of title deeds to the mortgagee can be either actual or constructive.38 In order to constitute a 
mortgage by deposit of title-deeds, physical delivery of such deeds is not an essential 
pre-condition. The assertion could not be held that documents of title deeds which are 
constructively delivered. 

Depositing the original title - deeds of document

If the document deposited does not indicate any type of title of the depositor, no mortgage is 
created. It is satisfactory if the documents deposited authentically pertain to the  mortgaged 
property.39 

Depositing certified copies of original deeds

Though there was some difference of opinion expressed by various court decision relating to 
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validity of creation of equitable mortgage by deposit of certified copies of the original title 
deeds, it can be now taken to be well settled in the case Indian Bank v Punjab National Bank40  
that there is no legal embargo for creation of the mortgage by deposit of certified copies of 
original title deeds.

Deposit of stamped or sufficiently stamped document

To execute this type of mortgage, the mortgagor must deposit the duly stamped and registered 
documents of title deeds of immovable property.41 Duly Stamped  document indicates that the 
instrument contains an impressed stamp in the proper amount that has been affixed or utilised 
to comply with the law in Bangladesh.42 

Place Restriction

Delivery of documents of title to immovable property held in Dhaka, Chittagong, Narayangonj 
and any other town which the Government may specify by notification in official gazette. On 
3rd March, 1980 the Government published official gazette in this regard that in exercise of the 
powers conferred by clause f of section 58 of TP Act 1882, the Government is pleased to specify 
all municipal towns in Bangladesh to be the towns to which the provision of section 58(f) shall 
apply.43 The word 'town'  in section 58(f)  goes with 'delivers' rather than 'person'. The mere 
deposit of title deeds outside the town mentioned in section 58(f) creates neither a mortgage nor 
an obligation.  This clause does not require the person depositing the title-deeds to be in one of 
the towns specified but sufficient if he  deposits title deeds with the intent to create security to 
the creditor or his agent in that place.44 The court’s decision in  K. J. Nathan v S. V. Maruthi 
provides that if physical delivery took place outside the places mentioned in section 58(f), but 
the intention to create a mortgage was formed following the MODT were in one of the  specified 
towns.45 This clause does not require the person depositing the title-deeds to be in one of the 
towns specified but sufficient if he  deposits title deeds with the intent to create security to the 
creditor or his agent in that place.46 When documents are delivered in a town other than a 
notified town and forwarded to a notified town for deposit, the validity of an equitable mortgage 
is not affected.47 

Title Investigation

Any existing encumbrances or legal issues with the property are identified and addressed by title 
investigation.48 This involves examining land records, deeds, and other relevant documents. 
Documents of title-deeds prove the depositor's prima facie title to the property.49 All required 
documentation must be presented to the mortgagee. When bank is the mortgage, they obtain 
clearance certification from the Bangladesh bank for any outstanding debt.50 Furthermore, it 
determines that whether the property has a previous mortgage that is still pending. After that the 
property is valued in order to maintain the mortgage. The mortgage process is then carried out by any 
bank or mortgagee after a review is made to see if the property is registered or not in the register 
office.51 Usually, the previous 25 years of ownership are considered for any property. In 2022, 
Government of Bangladesh has introduced mortgage data bank for storing information of mortgaged 
properties for preventing deceitful efforts to take out multiple on the same mortgage property.52

Property Valuation

The mortgagee assesses the value of the property that will be mortgaged. This often involves a 
professional property valuation.53 At the time of the mortgage property valuation an 
overvaluation of the property, the land price is shown to be several times higher and huge 
amount of money are borrowed from the bank. In the aftermath of the game, the banks will not 
be able to sell the mortgage property. It is not possible to sell land of influencers in the country. 
Many times, despite court orders, mortgage property cannot be seized. The country’s banking 
sector’s loan defaulter has been caused by the overvaluation of mortgage property.54

Memorandum of Deposit of Title deeds (MODT)

MODT refers a document though which a mortgagor gives a written undertaking. The mortgage 
is created by mere deposit of title deeds and  if parties want, they can executing a memorandum 
of deposit of title deeds as additionally.55

Executing a memorandum of deposit of title deeds

Many financial institutions require a MODT from mortgagor as an additional proof of the 
formation of a mortgage. To distinguish it from a simple registered mortgage, such a 
Memorandum or letter is obtained at a later date after the deposit of title deeds and if taken on 
the same day, it may be subject to stamp duty and registration in accordance with the provisions 
of the law governing other types of mortgages.56 

Registration of MODT

If a contract is documented in writing, the document serves as the sole evidence of its terms and 
must be registered under Section 17 of the Registration Act, 1908. Section 17(b) mandates the 
registration of documents that create rights in immovable property valued at 100 Tk or more. 
Without registration, such documents cannot be used as evidence or to prove transactions 
affecting immovable property, as per Section 49. While an equitable mortgage (EMTD) can be 
made orally, if documented in writing as a memorandum of deposit of title deeds (MODT), it 
must also be registered, overriding Section 59 of the Transfer of Property Act.57 The most 
important factor to consider is whether the parties truly intended for the document to stand alone 
as proof of the transaction.58 In State of Haryana v. Narvir Singh case it held that where the 
written memorandum creates rights, liabilities, or extinguishes those, the same requires 
registration.59 

Mortgage by deposit of title- deeds when can be effected by registered instrument

The mortgage by deposit of title deeds does not require registration, but there is some 
exception.60 The Proviso to Section 48 of the Registration Act states that a mortgage by deposit 
of title deeds (as defined in Section 58 of the Transfer of Property Act) will take precedence over 
a subsequently executed and registered mortgage deed relating to the same property. While the 
deposit of title deeds serves as security for the creditor to recover the loaned money, if the 
parties formalize their agreement in writing, the written document becomes the sole evidence of 
the terms. In such cases, both the deposit of title deeds and the written agreement are essential 
to establish the mortgage.61 Section 17 of the Registration Act, 1908 mandates the registration 

of instruments of mortgage as outlined in Section 59 of the Transfer of Property Act, 1882. 
Section 59 provides specific provisions for creating a mortgage through a registered instrument. 
When the mortgagee is not a bank, financial institution, or the Government, a mortgage can be 
created without requiring a registered document. However, the proviso to Section 59 states that 
if the mortgagee is the Government, a Scheduled Bank, or a financial institution, a mortgage by 
deposit of title deeds must be executed through a registered instrument. Additionally, in cases 
involving a tripartite agreement between a buyer, seller, and a Scheduled Bank or financial 
institution, the buyer agrees to purchase property from the seller, and the seller commits to 
transferring the property through a registered instrument after construction or development. The 
bank or financial institution provides financial assistance to the seller on behalf of the buyer. In 
this scenario, the property is mortgaged to the bank or financial institution by depositing the title 
deeds as security for the loan. Here, a separate registered instrument for the mortgage by deposit 
of title deeds is not required.62 Registration of a mortgage ensures its legal validity and 
establishes its priority in cases of multiple claims on the property. For the document to be valid, 
it must include the signatures of the mortgagor, mortgagee, and a witness, as well as proper 
attestation and payment of stamp duties.63  

Stamp Duty obligations

The mortgage deed must be stamped in accordance with the Stamp Act 1899. The appropriate 
stamp duty needs to be paid to make the document legally valid.64 Stamp duty is levied on the 
instrument, such as a Memorandum of Entry (MoE), rather than the transaction itself. Under 
Article 6 of Schedule I of the Stamp Act, 1899, stamp duty applies to instruments evidencing 
agreements related to the deposit of title deeds. If the agreement is in writing, it must be 
properly stamped to be admissible as evidence. For registered mortgages, stamp duty is paid, 
but in other cases where no formal instrument is executed, the duty is often avoided, leading to 
government revenue losses.

Possession 

No delivery of possession of property is necessary for this type of mortgage.65 This means that 
the mortgagor keeps the property. Physical possession of the property is not transferred to the 
lender. However, there should be a symbolic delivery of possession, such as handing over 

documents or keys, to complete the mortgage process. There is no transfer of possession from 
the mortgagor to the mortgagee. This privilege is based upon certain conditions stipulated in the 
mortgage contract. The mortgagor is obligated to the provisions of the mortgage contract, 
including making payments on time, maintaining the property in good condition, and using it 
for lawful purposes.66 

Remedies

A mortgagee by deposit of title deeds can sue for sale or mortgage money but not foreclosure, 
while the mortgagor retains the right of redemption.

Frequency and Volume of Equitable Mortgages 

Equitable mortgage is a prevalent form of collateral in Bangladesh, particularly in the banking 
sector. They are widely used to secure loans, especially for real estate transactions. While 
precise data on the frequency and volume of equitable mortgages is limited, the following 
observations can be made67

High Frequency: Equitable mortgages are a common practice among financial institutions, 
particularly banks.

Significant Volume: A substantial portion of the loan portfolios of banks and financial 
institutions in Bangladesh is secured by equitable mortgages.68

Regulatory Recognition: The Bangladesh Bank has specific guidelines and regulations for 
equitable mortgages, indicating their importance in the financial system.

Findings

key findings from the literature review, legal framework analysis and case law examination on 
mortgage by deposit of title deeds are outlined:

Intention to Create Security is the main requisite

A recurring theme in literature is that the importance of the mortgagor's clear intention to create 
a security interest that the title deeds of mortgage property shall be the security for the debt. If 
part of the documents of title be deposited to one person and other part thereof with another, 

each deposit may have a good security. Intention to create security is enough for valid mortgage, 
but lack of clarity in term ‘intention to create’ dispute arise in the question whether there is 
bonafide intention or malafide intention to create security.

Lacuna in the provision of territorial restriction

Mortgage by deposit of title deeds in Bangladesh is created by the deposit of title deeds in the 
towns of Dhaka, Chittagong and Narayangonj and all municipal towns in Bangladesh. 
Government included municipal town in 1980 by the notification in gazette, but this is not 
popular. Judgement of Ayat steels Limited vs Mohammad Ali case was published in 2011 but this 
case did not mention about the gazette published in 1980 for the place of deposit of  title deeds. 
Mortgage by deposit of title deeds is a common and easy form of mortgage but specifying the 
place it arise complexities. In a judicial decision it had been seen that delivery of documents took 
place outside the places mentioned in section 58(f), but the intention to create a mortgage was 
formed following the deeds were in one of the towns specified in 58(f) that mortgage was valid.

Non requirement of registration

Generally, mortgage by deposit title deeds do not require registration, although registration of 
the deposit may strengthen the creditor's position. Register instruments are use as proof of 
evidence and if the mortgage is effected by registered instrument that case it in not essay to 
commit fraud. When mortgagee is Government, Schedule Bank or Financial Institution that 
case mortgage by deposit of title deeds effected by registered instrument, but in accordance with 
tripartite agreement mention in section 59 in that case even if schedule bank or financial 
institution, mortgage shall not be required to be effected by register instrument. 

Flexibility of Equitable Mortgage

Equitable mortgage offers flexibility in terms of creation and enforcement, only deposit of title 
deeds with intention to create security for debt money create mortgage. Because of this 
flexibility, some case mortgagee cannot recover mortgage money or cannot sell the property.

Lack of provision regarding the formalities

The specific formalities for deposit of title deeds required for creating a valid mortgage is not 
be explicitly outlined in the law. There is another practice in vogue that many financial 
institutions obtain a Memorandum of Deposit of Title Deeds from the borrowers as an 
additional proof of the creation of mortgage. Under the said provisions of the Transfer of 
Property Act, such a Memorandum or the letter is not a pre-requisite and not legally required.

Stamp Duty Considerations

Mortgage by deposit of title deeds created only by deposit of title deeds, the specific stamp duty 
requirements is not explicitly stated. 

Recommendations

1. At first, the legislature should amend section 59 of The TP Act 1882 and substituted that all 
type of mortgage under section 58 can be effected by a registered instrument. 

2.  Government should remove the provision of territorial restrictions on the place of deposit. 
If it is not possible, the government should also specify the upazilla as the place of deposit 
of title deeds. 

3.  Mortgagee should gather all pertinent details documents regarding the mortgaged property.

4.  Making law to include pre-requisite for mortgage by deposit of title deeds that all 
mortgagee collect MODT from mortgagor. 

5.  The Government should take sufficient measure for the mortgage property valuation in case 
of mortgage by deposit of title deeds.

6.  In order to automate the preparation of deeds, a computerised method should be 
implemented. If mortgage deeds are produced using a computer, it will be simple to avoid 
errors and manipulations. In the era of computers, land documents preparation must be 
automated.

Conclusion

In Bangladesh, the mortgage by deposit of title deeds is considered a flexible type of mortgage, 
as it is established only by depositing the title deeds of immovable property with the intention 
of creating security for a debt. This paper, based on a thorough examination of relevant laws, 
cases, books, journal articles, blogs, and websites, outlines the requirements for creating a 
mortgage by deposit of title deeds. The key prerequisites for this type of mortgage include the 
existence of a debt, the intention to create security, and the deposit of title deeds. This form of 
mortgage is created by depositing title deeds of immovable property in specific locations, such 
as Dhaka, Chittagong, Narayanganj, and any other town notified by the government in the 
official gazette, for the purpose of securing a debt. While generally, a mortgage by deposit of 
title deeds doesn't require a registered instrument, an exception exists when the mortgagee is the 
government, a scheduled bank, or a financial institution. In such cases, registration is 
mandatory. However, if a scheduled bank or financial institution is part of a tripartite agreement, 
registration of this mortgage may not be necessary. The research findings highlight areas where 
legislative reforms and procedural enhancements could be beneficial. The paper serves as a 
guide for understanding how a mortgage by deposit of title deeds is created in Bangladesh. 
Additionally, it identifies gaps and ambiguities in the current legal framework, providing 
recommendations for legislative amendments and procedural enactments.
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concept compared to other types of mortgages. In this mortgage, the mortgagor merely delivers 
the title-deeds of immovable property to the mortgagee with the intention of obtaining a debt 
and established a security interest against the debt.3  Because of ambiguity in the legal provision 
relating to registration and territorial restriction and the absence of clear guidelines creates 
uncertainty for mortgagor and mortgagee. There are challenges include property over valuation, 
deposit of forged documents, registration and sell procedure of mortgage property by the 
mortgagee to obtain their remedy.4 The local extend to create this mortgage is all over 
Bangladesh but the title-deeds is to be deposited to only three cities.5 However the gazette of 
1980 extending the area to all municipalities of Bangladesh has not been considered by the 
higher judiciary.6 For territorial restriction, people who are outside those towns face the 
challenge to deposit the title-deeds because they have to go to deposit documents outside their 
own area. Section 59 of the TP Act makes three types of different provisions for registration of 
such mortgage unlike unique rule of simple mortgage.7 In many cases, mortgage by deposit of 
title deed is executed through forged title-deeds. Political influencers are usually accused of 
occupying the khas land at a nominal price. These properties are kept as a security against loan 
and showing over valuation and the bank faces problem to get back the money by selling the 
property to other.8 At the time of the mortgage property valuation an overvaluation of the 
property, the land price is shown to be several times higher and huge amount of money are 
borrowed from the mortgagee. In the aftermath of the game, the mortgagee will not be able to 
sell the mortgage property. Many times, despite court orders, mortgage property cannot be 
seized. The country’s banking sector’s loan defaulter has been caused by the overvaluation of 
mortgage property.9 In many cases, the mortgagor is selling the property again without 
repayment of the debt. Author has reviewed several literature related to this topic. Anika 
Mardiah Chowdhury in her blog Mortgage of Property, a brief discussion describe that in case 
of mortgage, all documents relating to mortgage property submit to mortgagee or bank or 
financial institution.10 Neha Mallik  in his blog Essential Elements of a Mortgage Deed describe 
that essential requisites for equitable mortgage are debt, intention for security, territorial 

restriction where mortgage created by deposited title-deeds of property.11  Shivam Goel in his 
article, ‘Equitable Mortgage: Essentials & Fundamentals’ expressed about the elements of 
equitable mortgage. The validity of this mortgage depends on the actual delivery of the original 
title deeds. Creating a mortgage based on photocopies or certified copies of the original title 
deeds is a serious defect in understanding on behalf of the parties involved.12 Tuli Rahman in her 
paper Security documentation against SME loan and its loan process of BRAC Bank Limited 
explain that mortgage by deposit of tittle deeds made by depositing the documents of title-deeds 
supported by a MODT and all essential land reports.13 According Equitable Mortgage by 
Deposit of Title Deeds published by Columbia Law Review Association, equitable mortgage on 
immovable property is created by deposit of title deeds as security. Deposit of tittle deeds 
affords a presumption that there is intention to security.14 This study is totally different from the 
other literature over the area. This type of mortgage is very popular for taking a loan, despite the 
fact that it has some lacunae that encourage the researcher to undertake the research. So the 
author is aimed at addressing this gap by exploring the primary and secondary sources of data.

Conceptual Framework of Mortgage by deposit of title- deeds

Meaning of Some Key Terms relating to Mortgage by deposit of title deeds

Mortgage

Mortgage is one kind of mode of transfer of property. The origin of the term "mort" finds its 
Latin and French roots. Mortgage is defined as a ‘transfer of title to property which is given as 
security for the payment of a debt or the performance of duty and that transfer will be void upon 
payment of debt or performance of the of the specified duty’. 

Section 58 of TP Act provides that ‘the transfer of an interest in specific immovable property to 
secure the payment of money advanced or to be advanced in the form of a loan, or the 
performance of an engagement that may give rise to a monetary liability known as mortgage’. 
The conventional interpretation of the term "mortgage" may be traced back to the statement 
made by MR Lindley in the case of Santley vs. Widle15, he provided the following definition:

“A mortgage is a conveyance of land or an assignment of chattels as security for the payment of 
a debt or the discharge of some other obligation for which it is given”.

A mortgage is not only an agreement but also a transfer of an interest in the immovable property. 
With respect to ownership, possession continues to reside with the mortgagor except the 
usufructuary mortgage.16 If a person lends money to another, he may accept the loan based 
solely on the borrower's guarantee to pay the amount of debt. In the former case, the mortgagee 
retains the right to suit for the money if it is not paid.17 It is evident that a mortgage is merely the 
transfer of an interest in the mortgaged property unlike a sell or gift.    

Mortgagor

The transferor is called a mortgagor. He must be capable of entering into contract and 
transferring property. Section 59A includes a person deriving title from a mortgagor unless 
otherwise expressly provided in this regard.18 Any person can mortgage, unless he is subject to 
a legal or personal disability. Ineligible to contract cannot transfer immovable property by 
mortgage. The Privy Council decided in Sadiq Ali Khan v. Jai Kishori that a deed written by a 
minor is void and cannot be used as proof of an estoppel claim.

Mortgagee 

As per section 58 of the TP Act, the transferee of mortgage is called a mortgagee and section 
59A includes a person deriving title under a mortgagee. A mortgagee may be any individual 
who is able to hold property. A person's inability to enter into a contract does not preclude him 
from being a transferee.

Mortgage Money

According to section 58(a), the principal amount and interest both are included as mortgage 
money.19  

Immovable property

‘Immovable property means such kind of property which includes land, benefits to arise out of 
land, and things attached to the earth’.20  

Agreement of Mortgage and Mortgage Contract

An agreement of mortgage is a contract just like any other contract.21 A mortgage agreement 
gives rise only to a personal obligation. A mortgage agreement is not subject to specific 
performance because the court will not enforce a loan agreement, whether secured or 
unsecured.22 

Mortgage-deed

According to section 58, the instrument used to complete the transfer in mortgage is known as 
a mortgage-deed.  

Title deed

Title-deeds” refer to documents that prove the depositor's prima facie title to the property. 

Deposit of Title-Deed 

Deposit of title - deeds refers deposit documents of title deeds to mortgagee either physical 
delivery or constructive delivery. For mortgage by deposit of title deed to be valid, not all of 
documents deposited need to show that the title is full. It is enough if the deposited deeds placed 
are proof of title.23 In Roberts v. Croft24  case, the mortgagor made mortgage by deposits of 
different title deeds that establish his title.25 

Conceptual basic of Mortgage by Deposit of Title-Deeds

In section 58 of TP Act enumerates six classes of mortgage, the mortgage by deposit of 
title-deeds is one of them. This type of mortgage is considered a straightforward method 
compared to other mortgage types. It is outlined in Section 58(f) of the Transfer of Property Act 
1882 and it is also known as an equitable mortgage. When a person transfers an interest in 
specific immovable property and creates security for a debt by depositing the documents of 
title-deeds of immovable property to creditor the document of title deeds in order to create 
security of debt in the places notified in section 58(f) this method of transfer is mortgage by 
deposit of title-deeds. The legislature's purpose in offering this type of mortgage is to provide 
convenience to the commercial community in cases where there is an urgent need for money 
before there is a chance to prepare a formal mortgage deed, there is simply a deposit of 

document of title deeds. It is a well-established rule of equity that the mere deposit of a title 
document without writing or verbal confirmation creates an obligation on the property 
referenced.

Element of mortgage by deposit of title-deeds

Parties 

There must be at least two parties to cause the mortgage happen. In section 4 of the TP Act 1882 
it has been said that the transaction which is like a contract the provisions of the contract act 
may be applied there.26 Moreover, Parties should enter into such contract with free consent as 
per the Contract Act, 1872. Mortgagor also includes other person who deliver title deeds from 
original mortgagor to mortgage. Where registration of memorandum of mortgage occurs, 
parties to the mortgage of immovable property are the registrar as assurance and all property 
owners or their agents. Agents require a registered power of attorney if a power of attorney is 
authorised to create a mortgage.27 

Specific immovable property

To create mortgage, the property must be specific. There must specify specific immovable 
property. Mortgaged property must be identifiable by its size, location, and boundaries, among 
other characteristics.28  The property should not be specified broadly.29 A mortgage by deposit 
of title deeds is only valid if the subject of the mortgage is specified in detail as per sections 21 
and 22 of the Registration Act of 1908, the property's description must be at least adequate for 
identifying the property. The description is adequate if it enables the property to be identified.30  
The court ruled that where the mortgagor indicated "all of my property" in the mortgage deed, 
it was not a valid mortgage. It would be invalid mortgage owing to ambiguity unless the 
immovable property must be expressed explicitly and specifically in the mortgage document. If 
mortgagor is unable to repay the loan after due date, the court will be able to seize the specified 
property and the mortgagee will be able to sell the mortgage property for recovering debt.31 In 
case  Dakkata v. Sasanapuri stated that even though the land's boundaries were not specified, 
the mortgage was deemed validly established because the property was sufficiently described.32 

Transfer of an interest

According to the definition given in section 58, the first requisite of a mortgage is that there 
should be a transfer of an interest in immovable property. The interest transferred depends upon 
the character of the mortgage. In mortgage by deposit of title deeds, a person deposits the 
documents of title deeds for the interest transferred. 

Security

Another component of this type of mortgage is security for debt or the fulfillment of an 
obligation that may cause to accomplish the monetary liability. Security could be for the 
purpose of obtaining a loan or as security for the repayment of an existing loan. Thus, the 
mortgagor and mortgagee have established debtor-creditor relationship.33 

Consideration of mortgage by deposit of title deeds 

The consideration for this mortgage referred the concept of value given or promised by one 
party in exchange for something of value from another party. It may be the money advanced or 
to be advanced in the form of a loan, a current or future debt, or the execution of an obligation 
that gives rise to the monetary obligation.

The Legal Framework to the Mortgage by Deposit of Title -Deeds in Bangladesh

There are some laws which governs the total mortgage and its procedure in Bangladesh namely 
Transfer of Property Act of 1882, The Registration Act 1908, The Code of Civil Procedure 
1908, Artha Rin Adalat Ain 2003, The Stamp Act, 1899 , The Contract Act 1872, The Evidence 
Act, 1872 , Limitation Act 1908, Power of Attorney Act 2012. 

Legal requirement for creating mortgage by deposit of title deeds in Bangladesh

Securing the Repayment of Debt

Debt is essential requisite to create a mortgage. Both future and existing debt can be covered by 
this type of mortgage.  The security for the debt is provided by depositing the title deeds of 
immovable property. If title deeds are deposited based on an oral agreement, aiming to secure 
both immediate and future advances, it results in the creation of an equitable mortgage.34   
Title-deeds may also be deposited to settle any unpaid balances on working accounts.35

Intention to security

To create a mortgage by deposit of title deeds, there must be a bona fide intention to secure a 
debt. The borrower deposits the property’s title deeds as security for the loan, and the agreement 
must specify that the property cannot be sold until the debt is paid. If the title deeds are split 
between different parties, the security can still be valid if the property is sufficient. The intention 
to create security is a factual matter. No mortgage is created if there's no debt or agreement for 
future advance. Writing is not required for an equitable mortgage.36 

Mode of Deposit

The mode of deposit may be either physical or constructive delivery to the creditor or his agent. 

Physical delivery of title-deeds

Physical delivery means actual deposition of document of title deeds by mortgagor to creditor 
or his agent. When the mortgagee already possesses the title deeds, it would be overly formal to 
require the formal process of the mortgagee handing the title deeds to the mortgagor, and then 
the mortgagor re-delivering them to the mortgagee.37

Constructive delivery of title deeds

Constructive delivery refers symbolic delivery. It is inferred from the parties' actions. Deposit 
of title deeds to the mortgagee can be either actual or constructive.38 In order to constitute a 
mortgage by deposit of title-deeds, physical delivery of such deeds is not an essential 
pre-condition. The assertion could not be held that documents of title deeds which are 
constructively delivered. 

Depositing the original title - deeds of document

If the document deposited does not indicate any type of title of the depositor, no mortgage is 
created. It is satisfactory if the documents deposited authentically pertain to the  mortgaged 
property.39 

Depositing certified copies of original deeds

Though there was some difference of opinion expressed by various court decision relating to 
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validity of creation of equitable mortgage by deposit of certified copies of the original title 
deeds, it can be now taken to be well settled in the case Indian Bank v Punjab National Bank40  
that there is no legal embargo for creation of the mortgage by deposit of certified copies of 
original title deeds.

Deposit of stamped or sufficiently stamped document

To execute this type of mortgage, the mortgagor must deposit the duly stamped and registered 
documents of title deeds of immovable property.41 Duly Stamped  document indicates that the 
instrument contains an impressed stamp in the proper amount that has been affixed or utilised 
to comply with the law in Bangladesh.42 

Place Restriction

Delivery of documents of title to immovable property held in Dhaka, Chittagong, Narayangonj 
and any other town which the Government may specify by notification in official gazette. On 
3rd March, 1980 the Government published official gazette in this regard that in exercise of the 
powers conferred by clause f of section 58 of TP Act 1882, the Government is pleased to specify 
all municipal towns in Bangladesh to be the towns to which the provision of section 58(f) shall 
apply.43 The word 'town'  in section 58(f)  goes with 'delivers' rather than 'person'. The mere 
deposit of title deeds outside the town mentioned in section 58(f) creates neither a mortgage nor 
an obligation.  This clause does not require the person depositing the title-deeds to be in one of 
the towns specified but sufficient if he  deposits title deeds with the intent to create security to 
the creditor or his agent in that place.44 The court’s decision in  K. J. Nathan v S. V. Maruthi 
provides that if physical delivery took place outside the places mentioned in section 58(f), but 
the intention to create a mortgage was formed following the MODT were in one of the  specified 
towns.45 This clause does not require the person depositing the title-deeds to be in one of the 
towns specified but sufficient if he  deposits title deeds with the intent to create security to the 
creditor or his agent in that place.46 When documents are delivered in a town other than a 
notified town and forwarded to a notified town for deposit, the validity of an equitable mortgage 
is not affected.47 

Title Investigation

Any existing encumbrances or legal issues with the property are identified and addressed by title 
investigation.48 This involves examining land records, deeds, and other relevant documents. 
Documents of title-deeds prove the depositor's prima facie title to the property.49 All required 
documentation must be presented to the mortgagee. When bank is the mortgage, they obtain 
clearance certification from the Bangladesh bank for any outstanding debt.50 Furthermore, it 
determines that whether the property has a previous mortgage that is still pending. After that the 
property is valued in order to maintain the mortgage. The mortgage process is then carried out by any 
bank or mortgagee after a review is made to see if the property is registered or not in the register 
office.51 Usually, the previous 25 years of ownership are considered for any property. In 2022, 
Government of Bangladesh has introduced mortgage data bank for storing information of mortgaged 
properties for preventing deceitful efforts to take out multiple on the same mortgage property.52

Property Valuation

The mortgagee assesses the value of the property that will be mortgaged. This often involves a 
professional property valuation.53 At the time of the mortgage property valuation an 
overvaluation of the property, the land price is shown to be several times higher and huge 
amount of money are borrowed from the bank. In the aftermath of the game, the banks will not 
be able to sell the mortgage property. It is not possible to sell land of influencers in the country. 
Many times, despite court orders, mortgage property cannot be seized. The country’s banking 
sector’s loan defaulter has been caused by the overvaluation of mortgage property.54

Memorandum of Deposit of Title deeds (MODT)

MODT refers a document though which a mortgagor gives a written undertaking. The mortgage 
is created by mere deposit of title deeds and  if parties want, they can executing a memorandum 
of deposit of title deeds as additionally.55

Executing a memorandum of deposit of title deeds

Many financial institutions require a MODT from mortgagor as an additional proof of the 
formation of a mortgage. To distinguish it from a simple registered mortgage, such a 
Memorandum or letter is obtained at a later date after the deposit of title deeds and if taken on 
the same day, it may be subject to stamp duty and registration in accordance with the provisions 
of the law governing other types of mortgages.56 

Registration of MODT

If a contract is documented in writing, the document serves as the sole evidence of its terms and 
must be registered under Section 17 of the Registration Act, 1908. Section 17(b) mandates the 
registration of documents that create rights in immovable property valued at 100 Tk or more. 
Without registration, such documents cannot be used as evidence or to prove transactions 
affecting immovable property, as per Section 49. While an equitable mortgage (EMTD) can be 
made orally, if documented in writing as a memorandum of deposit of title deeds (MODT), it 
must also be registered, overriding Section 59 of the Transfer of Property Act.57 The most 
important factor to consider is whether the parties truly intended for the document to stand alone 
as proof of the transaction.58 In State of Haryana v. Narvir Singh case it held that where the 
written memorandum creates rights, liabilities, or extinguishes those, the same requires 
registration.59 

Mortgage by deposit of title- deeds when can be effected by registered instrument

The mortgage by deposit of title deeds does not require registration, but there is some 
exception.60 The Proviso to Section 48 of the Registration Act states that a mortgage by deposit 
of title deeds (as defined in Section 58 of the Transfer of Property Act) will take precedence over 
a subsequently executed and registered mortgage deed relating to the same property. While the 
deposit of title deeds serves as security for the creditor to recover the loaned money, if the 
parties formalize their agreement in writing, the written document becomes the sole evidence of 
the terms. In such cases, both the deposit of title deeds and the written agreement are essential 
to establish the mortgage.61 Section 17 of the Registration Act, 1908 mandates the registration 

of instruments of mortgage as outlined in Section 59 of the Transfer of Property Act, 1882. 
Section 59 provides specific provisions for creating a mortgage through a registered instrument. 
When the mortgagee is not a bank, financial institution, or the Government, a mortgage can be 
created without requiring a registered document. However, the proviso to Section 59 states that 
if the mortgagee is the Government, a Scheduled Bank, or a financial institution, a mortgage by 
deposit of title deeds must be executed through a registered instrument. Additionally, in cases 
involving a tripartite agreement between a buyer, seller, and a Scheduled Bank or financial 
institution, the buyer agrees to purchase property from the seller, and the seller commits to 
transferring the property through a registered instrument after construction or development. The 
bank or financial institution provides financial assistance to the seller on behalf of the buyer. In 
this scenario, the property is mortgaged to the bank or financial institution by depositing the title 
deeds as security for the loan. Here, a separate registered instrument for the mortgage by deposit 
of title deeds is not required.62 Registration of a mortgage ensures its legal validity and 
establishes its priority in cases of multiple claims on the property. For the document to be valid, 
it must include the signatures of the mortgagor, mortgagee, and a witness, as well as proper 
attestation and payment of stamp duties.63  

Stamp Duty obligations

The mortgage deed must be stamped in accordance with the Stamp Act 1899. The appropriate 
stamp duty needs to be paid to make the document legally valid.64 Stamp duty is levied on the 
instrument, such as a Memorandum of Entry (MoE), rather than the transaction itself. Under 
Article 6 of Schedule I of the Stamp Act, 1899, stamp duty applies to instruments evidencing 
agreements related to the deposit of title deeds. If the agreement is in writing, it must be 
properly stamped to be admissible as evidence. For registered mortgages, stamp duty is paid, 
but in other cases where no formal instrument is executed, the duty is often avoided, leading to 
government revenue losses.

Possession 

No delivery of possession of property is necessary for this type of mortgage.65 This means that 
the mortgagor keeps the property. Physical possession of the property is not transferred to the 
lender. However, there should be a symbolic delivery of possession, such as handing over 

documents or keys, to complete the mortgage process. There is no transfer of possession from 
the mortgagor to the mortgagee. This privilege is based upon certain conditions stipulated in the 
mortgage contract. The mortgagor is obligated to the provisions of the mortgage contract, 
including making payments on time, maintaining the property in good condition, and using it 
for lawful purposes.66 

Remedies

A mortgagee by deposit of title deeds can sue for sale or mortgage money but not foreclosure, 
while the mortgagor retains the right of redemption.

Frequency and Volume of Equitable Mortgages 

Equitable mortgage is a prevalent form of collateral in Bangladesh, particularly in the banking 
sector. They are widely used to secure loans, especially for real estate transactions. While 
precise data on the frequency and volume of equitable mortgages is limited, the following 
observations can be made67

High Frequency: Equitable mortgages are a common practice among financial institutions, 
particularly banks.

Significant Volume: A substantial portion of the loan portfolios of banks and financial 
institutions in Bangladesh is secured by equitable mortgages.68

Regulatory Recognition: The Bangladesh Bank has specific guidelines and regulations for 
equitable mortgages, indicating their importance in the financial system.

Findings

key findings from the literature review, legal framework analysis and case law examination on 
mortgage by deposit of title deeds are outlined:

Intention to Create Security is the main requisite

A recurring theme in literature is that the importance of the mortgagor's clear intention to create 
a security interest that the title deeds of mortgage property shall be the security for the debt. If 
part of the documents of title be deposited to one person and other part thereof with another, 

each deposit may have a good security. Intention to create security is enough for valid mortgage, 
but lack of clarity in term ‘intention to create’ dispute arise in the question whether there is 
bonafide intention or malafide intention to create security.

Lacuna in the provision of territorial restriction

Mortgage by deposit of title deeds in Bangladesh is created by the deposit of title deeds in the 
towns of Dhaka, Chittagong and Narayangonj and all municipal towns in Bangladesh. 
Government included municipal town in 1980 by the notification in gazette, but this is not 
popular. Judgement of Ayat steels Limited vs Mohammad Ali case was published in 2011 but this 
case did not mention about the gazette published in 1980 for the place of deposit of  title deeds. 
Mortgage by deposit of title deeds is a common and easy form of mortgage but specifying the 
place it arise complexities. In a judicial decision it had been seen that delivery of documents took 
place outside the places mentioned in section 58(f), but the intention to create a mortgage was 
formed following the deeds were in one of the towns specified in 58(f) that mortgage was valid.

Non requirement of registration

Generally, mortgage by deposit title deeds do not require registration, although registration of 
the deposit may strengthen the creditor's position. Register instruments are use as proof of 
evidence and if the mortgage is effected by registered instrument that case it in not essay to 
commit fraud. When mortgagee is Government, Schedule Bank or Financial Institution that 
case mortgage by deposit of title deeds effected by registered instrument, but in accordance with 
tripartite agreement mention in section 59 in that case even if schedule bank or financial 
institution, mortgage shall not be required to be effected by register instrument. 

Flexibility of Equitable Mortgage

Equitable mortgage offers flexibility in terms of creation and enforcement, only deposit of title 
deeds with intention to create security for debt money create mortgage. Because of this 
flexibility, some case mortgagee cannot recover mortgage money or cannot sell the property.

Lack of provision regarding the formalities

The specific formalities for deposit of title deeds required for creating a valid mortgage is not 
be explicitly outlined in the law. There is another practice in vogue that many financial 
institutions obtain a Memorandum of Deposit of Title Deeds from the borrowers as an 
additional proof of the creation of mortgage. Under the said provisions of the Transfer of 
Property Act, such a Memorandum or the letter is not a pre-requisite and not legally required.

Stamp Duty Considerations

Mortgage by deposit of title deeds created only by deposit of title deeds, the specific stamp duty 
requirements is not explicitly stated. 

Recommendations

1. At first, the legislature should amend section 59 of The TP Act 1882 and substituted that all 
type of mortgage under section 58 can be effected by a registered instrument. 

2.  Government should remove the provision of territorial restrictions on the place of deposit. 
If it is not possible, the government should also specify the upazilla as the place of deposit 
of title deeds. 

3.  Mortgagee should gather all pertinent details documents regarding the mortgaged property.

4.  Making law to include pre-requisite for mortgage by deposit of title deeds that all 
mortgagee collect MODT from mortgagor. 

5.  The Government should take sufficient measure for the mortgage property valuation in case 
of mortgage by deposit of title deeds.

6.  In order to automate the preparation of deeds, a computerised method should be 
implemented. If mortgage deeds are produced using a computer, it will be simple to avoid 
errors and manipulations. In the era of computers, land documents preparation must be 
automated.

Conclusion

In Bangladesh, the mortgage by deposit of title deeds is considered a flexible type of mortgage, 
as it is established only by depositing the title deeds of immovable property with the intention 
of creating security for a debt. This paper, based on a thorough examination of relevant laws, 
cases, books, journal articles, blogs, and websites, outlines the requirements for creating a 
mortgage by deposit of title deeds. The key prerequisites for this type of mortgage include the 
existence of a debt, the intention to create security, and the deposit of title deeds. This form of 
mortgage is created by depositing title deeds of immovable property in specific locations, such 
as Dhaka, Chittagong, Narayanganj, and any other town notified by the government in the 
official gazette, for the purpose of securing a debt. While generally, a mortgage by deposit of 
title deeds doesn't require a registered instrument, an exception exists when the mortgagee is the 
government, a scheduled bank, or a financial institution. In such cases, registration is 
mandatory. However, if a scheduled bank or financial institution is part of a tripartite agreement, 
registration of this mortgage may not be necessary. The research findings highlight areas where 
legislative reforms and procedural enhancements could be beneficial. The paper serves as a 
guide for understanding how a mortgage by deposit of title deeds is created in Bangladesh. 
Additionally, it identifies gaps and ambiguities in the current legal framework, providing 
recommendations for legislative amendments and procedural enactments.


